
 Furman v. Georgia, 408 U.S. 238 
(1972)

ØDeath penalty held unconstitutional as 
applied in this country.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
Utah’s Pre-Furman Death Penalty

ØSimilar to death statutes across the country that 
were held unconstitutional under Furman.

ØBroad definition of homicides for which death 
was a possible sentence.

ØDeath was the presumptive sentence: the court 
had to impose a death sentence unless it found 
that the case warranted mercy.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 Gregg v. Georgia, 428 U.S. 153 
(1976)

Ø Reviewed Georgia’s death penalty statutes as amended 
pursuant to Furman.

Ø “Reinstated” the death penalty in the United States.

ØHELD THAT A DEATH SENTENCE 
IS NOT UNCONSTITUTIONAL IN 
ALL CIRCUMSTANCES.

Ø Utah’s post-Furman death penalty statutes are similar to 
the Georgia statute upheld in Gregg, but define death 
eligible murder more narrowly.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 RECENT U.S. SUPREME COURT 
RESTRICTIONS

Ø Atkins v. Virginia, 536 U.S. 304 (2002): The Eighth 
Amendment prohibits executing the mentally retarded; 
however, the Supreme Court did not establish a 
constitutional definition of mental retardation.

Ø Roper v. Simmons, 543 U.S. 551 (2005): The Eighth 
Amendment prohibits executing a person for a murder 
committed when the murderer was younger than 
eighteen.

Ø Kennedy v. Louisiana, 128 S. Ct. 2641 (2008): The 
Eighth Amendment prohibits a death sentence for rape 
of a child where the child survives.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 UTAH’S DEATH ROW
MURDERER MURDER DATE CONVICTION DATE PRESENT STATUS YEARS PENDING

RONNIE LEE 
GARDNER

1984 1985 US cert. petition 25

RONALD LAFFERTY 1984 1985/1996 (re-trial) Federal habeas 14 (from re-trial); 25 
(from original trial)

DOUGLAS CARTER 1985 1986; resentenced 
1992

Federal habeas; 
successive state 
petition appeal

18(from re-trial); 24 
(from original trial)

DOUGLAS LOVELL 1985 1992 Direct appeal (3rd) 18

RALPH MENZIES 1986 1988 State post-conviction 22

MICHAEL 
ARCHULETA

1988 1989 State post-conviction 
appeal; 60(b) motion

21

VON LESTER 
TAYLOR

1990 1991 Federal habeas 
(stayed); successive 
state petition appeal

19

TROY KELL 1994 1996 Federal habeas 
(stayed); 60(b) 
motion appeal

14

TABERONE HONIE 1998 1999 State post-conviction 11

FLOYD EUGENE 
MAESTAS

2004 2008 Direct Appeal 4

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

 
CRIMINAL PROCEEDING

ØConsists of trial, direct appeal, and request for 
review in the United States Supreme Court

Ø Indigent defendants have a federal constitutional 
right to state paid counsel and litigation 
expenses at the trial and first-tier appellate 
levels.

Ø Indigent defendants do not have a federal 
constitutional right beyond that point (including 
the petition for U.S. Supreme Court review).

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 
CRIMINAL TRIAL

General characteristics:

Ø State bears the burden of proving guilt beyond a 
reasonable doubt.

Ø In Utah, the jury must be unanimous on the guilt 
determination.

Ø Jury in a non-death penalty, felony case is eight persons.

Ø Judge determines the sentence in a non-death penalty 
case.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 CRIMINAL TRIAL: THE MAIN 
EVENT

ØFactual and legal issues not preserved at 
this level should receive narrower or no 
review later on.

ØThe greatest resources are focused here.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
PRESERVING ISSUES

Ø Issues not raised at trial will be reviewed only for 
plain error or ineffective assistance on direct 
appeal.
Ø The criminal proceeding (trial and appeal) is the 

only CLEAR opportunity to raise arguments 
about changing United States Supreme Court 
precedent.
Ø Issues reviewed only for plain error by the state 

appellate court may be unreviewable by the 
United States Supreme Court.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 FUNDING FOR DEATH PENALTY 
DEFENSE

ØCapital Defense Trust Fund: 
• Utah Code Ann. §§ 77-32-601 through 604
• Purpose is to normalize funding across the 

state.
• Counties may choose to “participate” in 

the fund (buy in).
• Fund pays for defense expenses for a 

death penalty prosecution in that county.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 COMPETENCY STANDARDS IN 
DEATH PENALTY CASES

Ø Utah R. Crim. P. 8:
Ø Sets competency standards for counsel appointed 

to represent someone facing a death penalty 
prosecution

Ø Sets competency standards for counsel appointed 
to represent someone appealing a death sentence.

Ø Sets competency standards for someone appointed 
to represent someone challenging a death sentence 
in state post-conviction proceedings.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 CRIMINAL TRIAL: DEATH 
PENALTY CASES

ØThe United States Constitution requires two phases 
to make a death penalty system constitutional: an 
“eligibility” phase and a “selection” phase.

•Eligibility phase = determining those persons for 
whom death will be a possible sentence.

•Selection phase = determining whether the death    
eligible defendant actually will be sentenced to death.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 ELIGIBILITY PHASE 
REQUIREMENTS

ØState statutes must provide objective, well-
defined criteria for narrowing the class of 
persons who may be sentenced to death.

ØIn Utah, this occurs at the guilt phase.  
That is, every person convicted of capital 
murder in Utah is eligible for a death 
sentence.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 SELECTION PHASE 
REQUIREMENTS

ØPermits broad inquiry into a death eligible 
murderer’s character and background, his 
mental and physical condition, the crime 
circumstances, and victim (survivor) 
impact.  The sentencer may consider “’”all 
evidence in extenuation, mitigation and 
aggravation of punishment.”’”

ØIn Utah, this occurs at the penalty phase.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 JURIES IN DEATH PENALTY 
CASES

ØJuries are 12 persons.

ØJury is death qualified: a juror may not sit 
who, because of his or her views, would 
be “substantially impaired” in fulfilling the 
juror’s oath to apply the law (impose a 
death sentence if the State meets its 
burden of proof).

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 UTAH’S GUILT (ELIGIBILITY) 
PHASE

Ø To convict a person of death eligible murder in Utah, 
the unanimous jury (or the judge, if the defendant 
waives a jury) must find beyond a reasonable doubt 
all of the following:

1)  that the defendant caused the victim’s death;

2)  that he caused the death “knowingly” or 
“intentionally;” and

3)  that at least one of the statutory aggravators is 
present.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 EXCEPTION TO THE 
“INTENTIONAL” OR “KNOWING” 

MENTAL STATE

In a 2007, the legislature amended Utah’s 
capital murder statute to include causing a 
death of a child with “reckless indifference to 
human life” during the course of committing 
six specified crimes against the child: child 
abuse, aggravated kidnapping, rape, 
sodomy, and sexual abuse.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 UTAH’S PENALTY (SELECTION) 
PHASE

Ø The defendant has a statutory right to jury sentencing, which he can 
waive, but only with the State’s consent.

Ø The sentencer may consider all aggravating and mitigating evidence 
related to:

• the defendant’s background, character, and mental and physical 
state;

• the crime circumstances; and 

• victim (survivor) impact.

Ø The State retains the burden of proof.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 POSSIBLE SENTENCES IN A 
UTAH DEATH CASE

ØUTAH LAW PERMITS THREE POSSIBLE 
SENTENCES FOR A DEATH ELIGIBLE 
MURDER:

• Death

• Life without the possibility of parole

• Life with the possibility of parole

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 IMPOSING A DEATH SENTENCE 
UNDER UTAH LAW

ØThe sentencer, judge or jury, must find 
beyond a reasonable doubt both that:

1) the aggravating circumstances 
outweigh the mitigating circumstances; 
and

2) death is the appropriate sentence.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
APPLYING THE STANDARD

ØAggravating and mitigating circumstances are 
weighed according to their persuasiveness, not 
their numbers.  For example, a single mitigating 
circumstance may outweigh multiple aggravating 
circumstances.

Ø If a jury sentences the defendant, the jury must 
be unanimous on both elements; however, the 
jury does not have to be unanimous on 
particular aggravating and mitigating 
circumstances.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 EXCEEDING CONSTITUTIONAL 
MINIMUM REQUIREMENTS

• Permits a death sentence only if the aggravating circumstances 
outweigh the mitigating circumstances.

• Adds the “appropriate sentence” element after the process of 
weighing aggravating and mitigating circumstances during 
sentencing.

• Requires the state to prove both sentencing elements beyond a 
reasonable doubt.

• There is a statutory right to jury sentencing.

• The statutory right to jury sentencing requires jury unanimity before 
imposing a death sentence.

• Jury (guilt and penalty) is 12 persons.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 RESOURCES ON 
AGGRAVATING/MITIGATING 

EVIDENCE
ØGarvey, Aggravation and Mitigation in 

Capital Cases: What do Jurors Think?, 98 
Colum. L. Rev. 1538

ØSundby, The Jury as Critic: An Empirical 
Look at How Capital Juries Perceive 
Expert and Lay Testimony, 83 Va. L. Rev. 
1109

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 AGGRAVATING 
CIRCUMSTANCES

ØFuture dangerousness

ØBrutality of the murder

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 
MITIGATING CIRCUMSTANCES

Ø Lack of future dangerousness.

Ø Sundby’s findings:
• Capital juries do not want to impose a death sentence.
• Will impose LWOP if they can be convinced that the 

defendant does not pose a threat of future violence.

Ø BEST POSSIBLE SCENARIO: Can show that the 
defendant does well in controlled environments, e.g., 
prison or similar (military, etc.).

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 COMMON EVIDENCE 
PRESENTED

ØMENTAL ILLNESS/BRAIN DAMAGE THAT 
AFFECTS THE DEFENDANT’S ABILITY TO 
CONTROL HIS CONDUCT:

• Mitigating: lowers his culpability for the crime.
• Aggravating: risk of future violence.
ØBEST POSSIBLE SCENARIO: Can show that, 

despite the mental illness, the defendant does 
well in controlled environments, e.g., prison or 
similar (military, etc.), or if properly medicated.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 COMMON EVIDENCE 
PRESENTED

ØDRUG USE, BOTH HX OF USE AND 
USING AT TIME OF MURDER:

• More aggravating than mitigating.
• Exception: tried to get help for drug 

dependency, but help was unavailable.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 COMMON EVIDENCE 
PRESENTED

ØHISTORY OF ABUSE (SEXUAL, 
PHYSICAL, ETC.)/DIFFICULT 
CHILDHOOD:

• Mildly mitigating, unless the abuse was 
severe.

• Also has potential to be aggravating if it 
contributes to a mental condition that 
decreases impulse control.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 LIFE WITHOUT THE POSSIBILITY 
OF PAROLE

Ø Passed in 1992.

Ø When a defendant is tried after the statute passed for a murder that 
he committed before it passed, he may elect whether LWOP is a 
possible sentence.

Ø In jury sentencing, requires a vote of ten of twelve jurors to impose 
LWOP.

Ø There are five post-LWOP death sentences: Honie, Kell, Lafferty, 
Lovell, and Maestas.

Ø Almost, but not quite, what it sounds like: The Board of Pardons and 
Paroles has some discretion to release an inmate serving an LWOP 
sentence.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 LIFE WITH THE POSSIBILITY OF 
PAROLE

ØWhat it sounds like.

ØAmended in 2001 to make the minimum term 
twenty years.

Ø The default sentence: if the State cannot meet 
its burden on death and the sentencer
determines that LWOP is inappropriate, the 
court must impose life with the possibility of 
parole.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 
SENTENCE LESS THAN DEATH

Ø If a sentence less than death is imposed after a full 
death penalty sentencing hearing, federal law precludes 
the State from:

• appealing that outcome; or 

• seeking a death sentence in a retrial if the conviction or 
sentence is set aside at any level.

Ø If the sentence less than death is imposed pursuant to a 
plea bargain and the defendant later withdraws the plea, 
then, at trial, the State may seek a death sentence.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

 
APPEAL (GENERAL)

Ø There is no federal constitutional right to a state 
appeal.

Ø The defendant has a state constitutional right to 
an appeal.

ØUnder federal law, the right to State funded 
counsel extends through first tier appellate 
review.

Ø The State has a limited right to appeal a 
sentence and other pre-trial rulings.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 DIRECT APPEAL IN DEATH 
PENALTY CASES

Ø Only the Utah Supreme Court has jurisdiction to review a death 
penalty case.

Ø Under present Utah law, appellate review is mandatory in all death 
penalty cases, even when the defendant does not want to appeal.

Ø Appellate review is slightly broader than in non-death penalty cases.

• That is, in death cases, the Utah Supreme Court will reverse for 
manifest errors that it notices, even if the parties do not point it out.

Ø Under federal law, the State cannot appeal a sentence less than 
death if imposed after full penalty hearing.

Ø Under Utah law, the State cannot appeal a sentence less than 
death, period.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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 United State Supreme Court 
Review

Ø Review is by permission only

Ø May only review for error under the United States Constitution.  If 
the case is disposed of on an independent state law basis as well as 
a federal constitutional basis, the United States Supreme Court 
lacks jurisdiction to hear it.

Ø The United States Supreme Court receives approximately 6000 to 
8000 petitions for writ of certiorari per year and grants approximately 
80.

Ø This is the only level at which the United States Supreme Court has 
CLEAR authority change the law.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 
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CIVIL (COLLATERAL) REVIEW
ØOften, but not correctly, referred to as “appeals.”

ØMore correctly described as “collateral review.”

• However, it is still review.  That is, this is not an 
original proceeding; it is grounded in and a review 
of the original criminal case.

• Difference from a direct appeal is that it provides 
an opportunity to develop evidence outside of the 
existing criminal case record.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 COLLATERAL REVIEW: 
GENERAL

Ø Two levels: State and federal.

Ø The proceedings are considered civil even though the controlling substantive law is 
criminal and constitutional.

Ø The convicted person is the “petitioner” (the equivalent of a plaintiff) and sues the 
State or a State representative for relief from his conviction or sentence.

Ø As the plaintiff, the convicted person has the burden of proof.

Ø As the plaintiff, the convicted person has the obligation to move the case forward.

Ø The convicted person has a constitutional right to access to the basic tools (research 
materials, law clerks, or attorneys) to draft initial pleadings.

Ø The convicted person has no right to state funded counsel or investigation tools to 
prosecute the case.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 CAVEAT ON STATE FUNDED 
COUNSEL

Ø Ford v. State, 2008 UT 66; 199 P.3d 892: An indigent 
post-conviction petitioner who wins in the district court 
has a right to state paid counsel to defend that win on 
appeal.

Ø Ford holds that right is guaranteed by:

• The Indigent Defense Act, Title 77, Chapter 32.

• The Utah Constitution.

• The United States Constitution.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 COLLATERAL REVIEW: DEATH 
PENALTY CASES

Ø The condemned person has no federal constitutional right to 
government funded counsel or investigation expenses at either the 
state or federal levels; HOWEVER,

Ø Under present law, the condemned person has statutory rights to 
government funded counsel and investigation expenses at both 
state and federal levels.

Ø In most civil cases, including non-death penalty collateral review 
cases, the plaintiff has every incentive to move the case forward 
expeditiously because every day of delay is another day without a 
remedy for his injury; HOWEVER

Ø In death cases, there generally is every incentive to delay because 
relief from the conviction or sentence is rarely granted and every day 
of delay is another day of life.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 
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___________________________________ 

 STATE POST-CONVICTION 
REVIEW

Ø PRESENT LAW:

• Post-Conviction Remedies Act.

• Title 78B, Chapter 9

• Utah R. Civ. P. 65C

Ø Relief under is limited to:

• Violations of the petitioner’s state or federal constitutional rights 
during the criminal process; e.g., mere evidentiary errors will not 
justify relief.

• Retroactive changes in the law.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 
UTAH PCRA PROCEDURAL BAR
Ø PROCEDURAL BAR LIMITATIONS (Utah Code Ann. § 78B-9-106):

• Were raised and lost in a prior proceeding (either the criminal case 
or a prior post-conviction action) or could have been, but were not 
raised in a prior post-conviction petition.  No exceptions.

• Could have been, but were not raised in the criminal proceeding.  
EXCEPTION: May raise the claim in the first post-conviction action if 
the failure to raise it in the criminal proceeding resulted from defense 
counsel’s prejudicial errors (ineffective assistance of counsel).

• As a result of the IAC exception, IAC claims are by far the most 
prevalent in post-conviction cases.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
UTAH PCRA TIME BAR

Ø Must file the petition within 1 year from the date on which the cause of 
action accrues (Utah Code Ann. § 78B-9-107).

• “Accrual” incorporates a discovery component.  The petitioner has one year 
to bring the claim from the date “on which petitioner knew or should have 
known, in the exercise of reasonable diligence, of evidentiary facts on which 
the petition is based.”  Utah Code Ann. § 78-35a-107(2)(e).

• Tolling provisions:

ü Any period during which the petitioner is prevented from filing due to state 
action in violation of the United States Constitution or physical or mental 
incapacity.

ü Pendency of a petition under the post-conviction DNA statutes.

ü Pendency of a petition under Innocence Compensation Act.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 FACTUAL INNOCENCE 
CLAIMS

Ø A claim for relief based on factual innocence (I did not commit the acts for 
which I am in prison) must be pursued under either the post-conviction DNA 
or Innocence Compensation Acts

Ø Legal innocence claims are covered by the PCRA’s newly discovered 
evidence provisions.

Ø Purpose of the exclusion for factual innocence:

• Exclude factual innocence claims from the PCRA’s time and procedural 
bars.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 REASONS FOR THE 
PROCEDURAL AND TIME BARS
Ø Advance the State’s and victims’ interests in finality by 

requiring the person to bring the claims at the earliest 
opportunity.

Ø Leave an opportunity to raise a claim when the person 
did not raise it earlier:

• due to defense counsel’s prejudicial mistakes;
• due to unconstitutional state action;
• because the evidence supporting the claim was not 

reasonably available to the convicted person; or
• because the law has changed and the retroactive new 

law entitles the person to relief from his conviction or 
sentence.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 OVERALL EFFECT OF THE 
PROCEDURAL AND TIME BARS
Ø Persons who can prove that they did not commit the 

acts for which they are in prison always have an avenue 
for relief even if they are dilatory.

Ø Everyone else:

Will lose the right to relief if they do not act with 
reasonable diligence.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
COMMON LAW

ØUntil 2010, the common law procedural 
bar exceptions still applied.

Ø2010 Amendment to Utah R. Civ. P. 65C: 
the PCRA is the law governing post-
conviction review.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 DEATH PENALTY POST-
CONVICTION CASES

ØStatutory right to State funded counsel and 
investigation.  Utah Code Ann. § 78B-9-
202.

ØCounsel must meet certain minimum 
qualifications, also found in Utah R. Crim. 
P. 8

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 TWO OTHER POST-CONVICTION 
STATUTES

ØPOST-CONVICTION DNA STATUTE

ØINNOCENCE STATUTE

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
THE CONVICTION, SENTENCE, AND REVIEW

CRIMINAL CASE CIVIL REVIEW

Trial 
(District) 
Court

Appellate
Courts: 
Error review 
by a 
superior 
court

State Court Federal Court

Trial:
Penalty Phase
Guilt Phase

Direct appeal

United States 
Supreme Court

State post-
conviction review

State post-
conviction 
appeal

United States 
Supreme Court

United States 
Supreme Court

Federal habeas 
corpus review

Federal habeas 
corpus appeal

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



 
STATE DISTRICT COURT

ØCase begins again in the State district 
court.

ØBy rule, the case is assigned to the judge 
who sentenced the convicted person 
whenever possible.

ØThe petition must include all grounds for 
relief.  That is, there should only be one 
state post-conviction action.
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SUCCESSIVE PETITIONS

Ø Successive state post-conviction petition(s) = additional 
post-conviction petitions filed after the first petition has 
been denied.

Ø PCRA = may file successive petitions only to raise 
claims 1) based on newly discovered evidence;  or 2) 
based on retroactive changes in the law.

Ø Sometimes used to “exhaust” claims for federal habeas 
corpus litigation (more on that later).

Ø More common in death penalty cases, and often one of 
the major sources of delay in the review process.
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POSSIBLE OUTCOMES

ØPost-conviction relief is denied:
• Equivalent of “affirming” the conviction or 

sentence.

ØPost-conviction relief is granted:
• Conviction, sentence, or both are vacated.
• State generally may retry the petitioner.
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 STATE POST-CONVICTION 
APPEAL

Ø Either party may appeal the post-conviction outcome.

• Unlike the criminal case, the State has an equal right to 
appeal at this level.

Ø Appellate court jurisdiction is the same as in the criminal 
appeal.

Ø Post-conviction death penalty cases also go directly to the 
Utah Supreme Court.  However, unlike a direct appeal, the 
court has authority to pour over a death penalty post-
conviction appeal.

• It never has.
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 UNITED STATE SUPREME 
COURT REVIEW

• Same rules.
• Caveat: extent of review of a state post-

conviction disposition.
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 BEGINS IN THE UNITED STATES 
DISTRICT (TRIAL COURT)

• Characteristics are similar to state post-
conviction review (inmate has the burden of 
proof, etc.)

• Relief is available only for violations of federal 
constitutional law.  State law violations are 
generally insufficient.

• UNDER PRESENT LAW, THERE IS 
NO RELIEF IN FEDERAL COURT 
FOR FACTUAL INNOCENCE.
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 FEDERAL HABEAS CORPUS 
REVIEW

Ø 1996: Anti-Terrorism and Effective Death-
Penalty Act.
ØOverhauled all federal habeas corpus cases, not 

just death cases.
ØMuch greater deference to state proceedings, 

with some exceptions.
ØEffectively precludes changing the substantive 

law as long as the state courts disposed of the 
federal claim.
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TIME BAR

ØOne year, with accrual provisions similar to 
Utah’s (newly discovered evidence, etc.)
ØBegins to run after the DIRECT APPEAL 

concludes.
ØStops running while a “properly filed” state post-

conviction action is pending.
ØBegins to run again after state post-conviction 

concludes.
• The latter does not include any period during 

which a petition for writ of certiorari is pending in 
the USSCt from state post-conviction review.
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“TOLLING”

ØPresently, both a matter of statute and court 
rule. 

ØGenerally depends on the reason for a late filing; 
e.g., mental or physical incapacity, State 
malfeasance, new evidence, etc.

ØCounsel’s errors will not excuse a late filing.
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 FEDERAL PROCEDURAL 
DEFAULT

ØDepends on State law.

ØIf State court did or would refuse to reach 
the merits of a federal claim based on a 
rule that it applies regularly, federal court 
won’t look at the merits either.

ØIneffective assistance exception, but have 
to raise it in state court first.
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EXHAUSTION

ØPetitioner must “exhaust” his federal 
constitutional claims in state court first.

ØExhaustion = giving the state’s highest court a 
fair opportunity to address the claim.

Ø Failure to exhaust often generates a successive 
state petition.  That is, the federal petitioner will 
file a successive state petition to attempt to 
exhaust the claims, then return to the federal 
court.
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 REASONS FOR FEDERAL PROCEDURAL 
BAR, TIME BAR, & EXHAUSTION

ØFinality: similar to state policy for 
procedural- and time-bar rules.

ØFederal “comity”: federal respect for the 
finality and validity of state court decisions.
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 FEDERAL HABEAS CORPUS 
OUTCOMES

ØDenying the writ of habeas corpus.
• The equivalent of affirming the state conviction 

and sentence.
ØGranting the writ:
• Technically an order to release the petitioner.
• Functionally the equivalent of vacating the 

conviction, sentence, or both.
• Generally, the state may retry or resentence the 

petitioner.
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 FEDERAL HABEAS CORPUS 
APPEAL

ØEither party may appeal.
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USSCt REVIEW

ØGenerally, same as above (discretionary, 
etc.).

ØAt this level, the United States Supreme 
Court generally will not change the law.  It 
will only assure that the state courts did 
not misapply the United States Supreme 
Court’s law or misapply the law to the 
facts.
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BUT WAIT . . .

• Commutation proceedings.
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COMMUTATION HEARING

ØExecutive branch process.
ØAvailable only after all judicial (legal) process 

has been exhausted.
Ø In Utah, only the Board of Pardons and Paroles 

has authority to commute a sentence.
Ø The Board has complete discretion in 

determining whether to commute a sentence.
ØAfter life without parole adopted, can commute a 

death sentence only to LWOP.
ØSince Gregg, no Utah death sentences have 

been commuted.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 
CHUTES AND LADDERS

ØIf a conviction or sentence is vacated 
anywhere in the process (and that 
decision is affirmed on appeal) the case 
starts from the beginning.
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UTAH’S DEATH ROW

ØPresently, ten persons on Utah’s death row.

ØSince Gregg, six persons have been executed:
• Four “volunteered.”
• Two exhausted all judicial process.

ØOne person died.
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