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I. NOTABLE JUDICIAL DECISIONS
A. State of New York v. Cinergy, 7th Circuit, Oct. 12, 2010.  Seventh Circuit reversed a district court judgment against Cinergy in a New Source Review enforcement (“NSR”) case involving Cinergy’s power plant in Wabash, Indiana, and directed that judgment enter for Cinergy. The key issue was whether proposed new projects would be subject to NSR review if they were expected to result in an increase in annual emissions or only if they would result in an increase in the hourly emissions rate. In an earlier ruling, the 7th Circuit decided that annual emissions, rather than the hourly rate, was the appropriate test provided for in the statute and regulations.
However, when the case came to trial, a twist occurred. The jury only found violations with respect to four projects. All of those projects occurred between 1989 and 1992 – and during that time, Indiana’s SIP stated that the applicable test was whether a project would result in an hourly emissions rate increase. Even more complicated, EPA had approved the SIP, even though it also told Indiana that the SIP had to be changed. Indiana had apparently changed its rules prior to 1989, but failed to submit a SIP modification until 1994. The Court ruled that EPA must be held to the SIP that it approved and that was in effect at the time of the projects, stating:
The Clean Air Act does not authorize the imposition of sanctions for conduct that complies with a State Implementation Plan that EPA has approved. The EPA approved Indiana’s plan with exceptions that did not include [the improper test.]
Calling EPA’s approval of the SIP a “blunder,” the Court said that EPA must live with it.
B. USA Power v. PacifiCorp, (Utah) 2010.  Utah Supreme Court reversed and remanded District Court’s grant of summary judgment in favor of defendant PacifiCorp and others, based on plaintiff’s allegations of misappropriation of trade secrets, and breach of fiduciary duty.   Plaintiff –Appellant had alleged several violations of confidentiality agreement pertaining to a proposed development of electric power generating project at Mona, Utah.  Defendant PacifiCorp allegedly breached the agreement and further misappropriated proprietary trade secrets in deciding to proceed with a “similar” project to that which had been initially proposed and discussed among the parties.  The Supreme Court found error on several grounds in the district court’s grant of summary judgment in favor of defendants; notably, that an overall “vision” concerning information, pieces of which may be publicly available or discoverable from various sources, may nevertheless remain protected trade secret under Utah law.  Reversed and remanded for futher proceedings.
C. Heber Light & Power v. Utah PSC, Utah (2010).  Plaintiff Rocky Mountain Power (“RMP”) initiated an action before the Utah Public Service Commission essentially alleging that Heber Power & Light, a municipal power provider, was providing electricl service in the Heber Valley in violation of the Certificate of Convenience & Necessity issued to RMP.  In evaluating the appropriate limits of jurisdiction granted to both the Public Service Commission as well as the courts’ jurisdiction over muniticpalities allegedly acting beyond their statutory authority, the Supreme Court exercised discretion to intervene and ordered the Commission to grant Appellant Heber Power & Light’s initial request for dismissal, on the grounds that the Public Service Commission lacks statutory jurisdiction over municipal power systems in such circumstances.  The Court concluded that the only legitimate forum for resolving RNM’s complaint against the municipal power system must be the district court.
D. Exxon Corporation v. Tax Comm’n, Utah (2010). Plaintiff sought relief seeking retroactive application of severance tax calculation methodology based on several recent court rulings.  The Utah Supreme Court ruled that its 2003 opinion overturning previous Tax Commission’s decisions had established a new test for determining the point of valuation for oil and gas sales for severance tax purposes.  In developing a new rule which departed from prior law, the Court left open whether the change in law would be applied retroactively.  In this decision, the Court determined that retroactive application of the newly developed severance tax method was appropriate.
Federal Greenhouse Gas Tort Cases

Comer v. Murphy Oil USA, et al., No. 07-60756 (5th Cir. Oct. 16, 2009). 
Connecticut v. American Electric Power Co., Inc., Nos. 05-5104 and 05-5119 (2nd Cir. Sept. 21, 2009)
Native Village of Kivalina v. ExxonMobil Corporation et al., No. 08-1138 (N.D.Cal. Sept. 30, 2009)

In September, 2010,  the Obama administration filed a brief with the Supreme Court, asking the Court to accept a certiorari petition filed by the defendants in American Electric Power v. Connecticut, the 2nd Circuit case in which the Court of Appeals held that the nuisance claims could proceed. The United States cited two reasons why the government should take the case and vacate the appellate decision. First, the brief states that the petitioners failed to demonstrate “prudential standing.” In other words, while they may have Article III standing, federal courts should “refrain from adjudicating ‘generalized grievances more appropriately addressed in the representative branches.’” As the brief notes:

The problem is not simply that many plaintiffs could bring such claims and that many defendants could be sued. Rather, it is that essentially any potential plaintiff could claim to have been injured by any (or all) of the potential defendants. The medium that transmits injury to potential plaintiffs is literally the Earth’s entire atmosphere – making it impossible to consider the sort of focused and more geographically limited effects characteristic of traditional nuisance suits….

Second, and perhaps more importantly, the administration has argued that EPA’s recent regulatory efforts with respect to GHG, including the mobile source rule and the PSD / Title V rules for stationary sources – which occurred after the 2nd Circuit decision – have “displaced” federal nuisance law. 
II. LEGISLATION
A. Federal – Kerry/Lieberman Greenhouse Gas Legislation.  The culmination of several previous attempts to enact legislation aimed at curbing greenhouse gas emissions through some form of “cap and trade” emerged in 2010 under the compromise bill proposed by Sens. Kerry and Lieberman.  Ultimately, the bill fell short of the votes necessary for clotures in the U.S. Senate, and current “cap and trade” legislation remains more-or-less inactive at the federal level.
B. Utah – Net Metering.  Utah also enacted legislation in 2010 that clarified the state’s net metering policy by defining “public utility,” and allowing a facility that supplies energy for a specific customer to qualify as a consumer generation system for net metering purposes..

C. Utah – H.B. 475.  Establishes office of Energy Development; gives the governor's energy advisor standing and authorizes the office to seek federal money, seek to participate in federal programs, and administer federally funded state energy programs.

D. Western States.  Utah, Washington and Wisconsin passed legislation in 2010 encouraging the use or further development of alternative fuels within each state through financial incentives such as sales tax exemptions, tax credits, coal severance tax incentives, revolving loan programs, incentive grant programs, and appropriations. Additionally, Louisiana and Washington enacted legislation in 2010 that provided financial assistance to various political subdivisions of the state for the purpose of converting all or a portion of each state’s fleet of motor vehicles to “qualified clean fuel vehicles” that use alternative fuels.
E. Utah – Alabama enacted legislation prohibiting the construction and operation of an underground hazardous material storage facility within a certain proximity of a public water supply intake facility due to the "significant and unacceptable risk" hazardous materials, like gasoline, pose to public water supply systems. In 2010, Delaware, Illinois, Kentucky, New Hampshire and Utah enacted similar legislation.
F. Utah – SB104.  This bill includes certain compressed air energy storage technology as a renewable energy source for various purposes under Utah law.
III. REGULATION

A. FERC – Reliability Standards (Electricity).
1. Violation Risk Factors for Reliability Standards Approved.  The North American Electric Reliability Corporation's proposed Violation Risk Factors (VRF) and Violation Severity Levels (VSL), designed to address Version 2 Critical Infrastructure Protection (CIP) Reliability Standards, have been approved by the Commission. A VSL is a post-violation measurement of the degree to which a Reliability Standard Requirement was violated. NERC considers the Commission-approved VSL, together with the VRF approved for the requirement, to determine a Base Penalty range for violation. NERC proposed for review and approval 26 VRFs for Requirements selected across CIP-003-2 and CIP-006-2. The Commission found that the proposed VRFs were consistent with its guidelines as established in prior VRF orders. However, the Commission rejected NERC's modification to the VRF for CIP-003-2 Requirement R2. CIP-003-2 specifically imposed the requirement that there be a single senior manager responsible for implementation of, and compliance with, the CIP Reliability Standards. NERC changed the VRF associated with the Requirement R2 from "medium" to "lower" without an explanation or justification. The Commission found that the change was not warranted and directed NERC to re-assign a "medium" designation to the VRF. (North American Electric Reliability Corp., 134 FERC ¶61,045
2. Notice of Violations Policy Clarified.  In response to three separate requests for rehearing and clarification, the Commission denied rehearing but did issue a clarification of its previous decision.  129 FERC ¶61,247.  The requests for clarification were: (1) whether a Notice would automatically issue or whether the Director of the Office of Enforcement had discretion not to order issuance of a Notice; (2) whether staff would provide advance notification to the subject that it planned to direct the Secretary to publicly issue a Notice; (3) the manner in which the Commission would treat submittals and an opportunity to review and respond to them; and (4) the point at which the previous order would take effect and how it would apply to ongoing investigative proceedings. The Commission clarified that it anticipated that a Notice would issue in every investigation in which staff, after careful consideration of the subject's response to the preliminary findings letter, decided to forward the matter to the Commission for settlement authority. Further, the Commission clarified that the Notice would not issue unless and until Enforcement staff had satisfied that, in its view, a violation of a Commission requirement had occurred and it was prepared to seek settlement authority from the Commission. (Enforcement of Statutes, Regulations, and Orders, 134 FERC ¶61,054 
3. NERC Updates Standards Development Process.  In response to a Commission directive [130 FERC ¶61,203, the North American Reliability Organization (NERC) revised its Rules of Procedure governing the development of Reliability Standards. The Commission directed NERC to propose revisions that would address the conflict between NERC's existing Standards Development Process and its obligation as the Electric Reliability Organization (ERO) to comply with Commission directives. NERC proposed three changes to its Standards Development Process. First, NERC had already approved a change in the NERC Standards Processes manual, which clarified the responsibility of the Standards Committee and its authority over the standards drafting teams, including the authority to accept or reject the work of the team. Second, NERC expanded the mandate of the Board level Technology Committee to become a Standards Oversight and Technology Committee, with responsibility for monitoring overall results and timeliness of Standards development work, including responding to directives related to Reliability Standards. Third, NERC proposed revisions to its Rules of Procedure, to provide an alternative means for developing or modifying a Reliability Standard in response to a Commission directive, including the Board's development of a draft Reliability Standard, in the event that the regular development process failed to produce a responsive Reliability Standard. The Commission found that the proposed revisions to NERC's rules of procedure, coupled with its previous changes to its Standards Development Process, complied with the Commission's previous directive, and it approved NERC's rules of procedure as filed. (North American Electric Reliability Corp., 134 FERC ¶61,216
4. Natural Gas (Certificate of Convenience – Transferrabilit).  A Federal Energy Regulatory Commission (FERC) order, authorizing a company to site, construct, and operate a liquefied natural gas (LNG) import terminal in Oregon, and issuing a certificate of Public Convenience and Necessity (CPCN) to a second company to construct and operate a natural gas pipeline to connect the terminal to the Pacific Northwest's existing natural gas pipeline network, was vacated and the petition for review was mooted by the US Court of Appeals for the Ninth Circuit. Since issuing the order, both the companies had filed petitions in bankruptcy for Chapter 7 liquidation. While FERC could authorize a permittee to transfer a permit to a new project proponent, the CPCN was not transferable. Once the company was liquidated, it would no longer exist and, thus, would not be able to renew its efforts to obtain Washington's certification under the Clean Water Act or Oregon's concurrence in the proponents' federal consistency determination under the Coastal Zone Management Act, or proceed with the pipeline project in any other manner. Because the pipeline and the terminal essentially constituted a single project that would go forward together, or not at all, the future of the project was in doubt, the court noted. Thus, the possibility that the project authorized by FERC could be revived to threaten the interests of the petitioners was too remote and speculative a consideration to save the case from mootness. (State of Oregon, et al. v. Federal Energy Regulatory Commission (9th Cir.), CCH Utilities Law Reporter ¶14,805) 

5. Exchange Agreement Not Subject to Commission Jurisdiction.  ConocoPhillips Company's (ConocoPhillips) complaint against Enterprise TE Products Pipeline Company LLC (Enterprise TEPPCO) alleging Enterprise TEPPCO unlawfully refused to provide transportation of propane from the ConocoPhillips refinery in Trainer, Pennsylvania (Trainer), was dismissed by the Commission. The Commission found that the exchange agreement showed that it was a contract between ConocoPhillips and Enterprise TEPPCO for trading of propane at different locations without the need for physical transportation that was typical in the oil industry. The Commission did not find that it was credible for ConocoPhillips to claim the propane exchange constituted jurisdictional transportation without pointing to any such indicia in the agreement, while the other part of the contract concerning butane transportation specifically referred to transportation pursuant to Enterprise TEPPCO's tariff. Therefore, because the Exchange Agreement was not jurisdictional, and ConocoPhillips did not make a valid request for transportation which was unreasonably denied, there was no basis under which the Commission could grant relief. ConocoPhillips Co. v. Enterprise TE Products Pipeline Co. LLC, 134 FERC ¶61,174
B. Commodities Futures Trading Commission (“CFTC”).  On June 21, 2010, President Obama signed the Dodd-Frank Act into law. The Dodd-Frank Act is a comprehensive piece of legislation aimed at restructuring the regulatory framework of the U.S. financial system. As end-users, one of the key titles of the Act for energy companies is Title VII, the Wall Street Transparency and Accountability Act of 2010, which addresses derivatives – specifically over-the-counter swaps market. Some of the key elements addressed in Title VII include: definitions of new categories of market participants called “Swap Dealers” and Major Swap Participants;” clearing and exchange requirements for swaps; the end-user exemption; position limits; and reporting requirements. In general, the CFTC must issue its regulations for the Dodd-Frank Act 360 days after enactment.
C. Utah Public Service Commission (“Commission”)
1. On June 15, 2010, the Utah Public Service Commission issued its decision on the first “single item” rate issue filed by Rocky Mountain Power.  As a result of legislation passed by the Utah Legislature in 2009, Senate Bill 75 allowed for alternative cost recovery of “major plant additions” for gas or electric utilities. Rocky Mountain Power (RMP) put the alternative to its first test when it requested alternative cost recovery of the plant additions in the Ben Lomond to Terminal transmission line and the Dave Johnston Generation Unit emissions control measures.  On June 15, 2010, the Commission approved a stipulated order approving, in large part, the costs associated with the “single item” rate filing, subject to further resolution of certain identified matters.
2. RMP’s application sought an increase of $33.7 million and requested that the rate in-crease be deferred until January 2011. In Docket No. 09-999-08, the Commission has commenced a rulemaking proceeding to implement the provisions of SB 75 including what constitutes a public utility’s complete filing for a rate case.
3. In the Report and Order in Docket No. 07-035-22 issued by the Commission on November 3, 2008, the Commission denied Heber Light & Power’s Motion to Dismiss Rocky Mountain Power’s Complaint regarding the unauthorized service by Heber Light & Power in areas certificated to Rocky Mountain Power.  In doing so, the Commission concluded that it had jurisdiction over electric services provided outside of Heber City.
D. EPA Major Rulemaking
1. Greenhouse Gas Regulation.  In December, 2010, in response to the final “Tailoring Rule” issued in 2009, EPA announced that federal implementation plans for green-house gas permits are being established in seven states.  Under the tailoring rule, states could request delay in agency action to establish State Implementation Plans (“SIP”) which address permitting requirements under New Source Review requirements that include reviewing emission standards for greenhouse gases.  Seven states have opted instead for EPA to move ahead with development of a federal implementation plan (“FIP”), indicating that those states do not currently intend to modify or promulgate new SIP’s to address greenhouse gases. 

The states that opted for the FIP are Arizona, Arkansas, Florida, Idaho, Kansas, Oregon and Wyoming. In Arizona, the EPA's plans exclude Maricopa and Pima counties and Indian Country. Finalized Dec. 1, the EPA's "tailoring rule" ensures that industries planning to build new, large facilities or making major expansions to existing plants will be able to obtain a new source review prevention of significant deterioration permit to control greenhouse gases emissions. 

The new mandate calls on certain states to make changes to their PSD permitting regulations. The EPA determined that the seven states' implementation plans are inadequate because their PSD programs do not apply to greenhouse gas-emitting sources. 

The agency set deadlines for 13 states to update their state implementation plans to issue permits that include greenhouse gas emissions. Those states are required to revise their state implementation plans as necessary to meet Clean Air Act requirements. Deadlines for each state to submit its corrective SIP revision ranged from Dec. 22, 2010, to Dec. 1, 2011. 

Under the Clean Air Act, if any state is un-able to submit a SIP by Dec. 1, 2011, the EPA will issue an FIP that applies only to greenhouse gas emissions. The FIP will authorize the agency to is-sue permits in that state or local area until the state's required SIP revision is approved by the federal agency.  [E]ach of the seven states affected by this rulemaking specifically indicated to EPA that it preferred that EPA promulgate a FIP to take effect by January 2, 2011 — when sources in the state be-come subject to PSD — rather than EPA not promulgate a FIP until a later time," the EPA said in the December 1, 2010 Federal Register notice announcing the development.
2. Greenhouse Gas Permitting Guidance.   In November, 2011 EPA released it long-awaited PSD and Title V Permitting Guidance for Greenhouse Gases, also known as the GHG BACT Guidance. EPA officials promoted the guidance, that GHG permitting would be “business as usual” and that the transition to issuing PSD permits for GHGs would be relatively smooth. GHG BACT Guidance essentially follows the same permitting agencies traditionally use to perform BACT reviews. Regulated facilities are now subject to a requirement to demonstrate BACT for GHG when they make a major modification at their facility, and the guidance available is somewhat sparse in terms of hard mileposts or guidelines.   For example, EPA has recognized that a Step 1 list of options need not necessarily include inherently lower polluting processes that would fundamentally redefine the nature of the source proposed by the permit applicant. BACT should generally not be applied to regulate the applicant’s purpose or objective for the proposed facility.  However, the Guidance also indicates that permitting agencies may take a ‘hard look’ at the applicant’s proposed design in order to discern which design elements are inherent for the applicant’s purpose and which design elements may be changed to achieve pollutant emissions reductions without disrupting the applicant’s basic business purpose.

In most cases, "EPA continues to believe that permitting authorities can show that the option of using natural gas as a primary fuel would fundamentally redefine a coal-fired electric generating unit." Guidance is available online at various sources, such as: http://www.lawandenviornment.com/upload/file/ghgbactguidance.pdf
3. Ground Level Ozone.  In December, 2010, The Environmental Protection Agency announced that it won't be prepared to decide until at least July, 2011 whether to tighten a national air-quality standard for ozone. That would be nearly a year after the agency's original self-imposed deadline for settling the matter. Ground-level ozone is a primary ingredient in smog linked to respiratory illnesses. The agency had earlier stated it remained committed to finalizing the new standards by the end of the year 2010. The agency has said tightening the standard could save as many as 12,000 lives a year and yield health benefits worth as much as $100 billion annually in 2020.  The delay on ozone was viewed as a major retreat for Environmental Protection Agency Administrator Lisa Jackson. In January, Ms. Jackson said tightening the nation's air-quality standard for ozone was "long overdue" and proposed setting the standard at between 60 and 70 parts per billion, down from 75 ppb now.   But the agency has acknowledged that a standard of 60 ppb could cost businesses as much as $90 billion annually in 2020. The costs would include new emissions controls that businesses would have to install; higher electricity prices as power plants switched to cleaner-burning but costlier fuels; and more frequent auto inspections. 
4. Industrial/Utility Boiler MACT.   On March 15, 2011, EPA announced the second of two releases of anticipated “Maximum Achievable Control Technology” standards for hazardous air pollutants.  The standards, one of which applies to utility boilers, the other, more stringent standard to utility boilers, the Bush-era MACT rule that would have created a trading program for mercury emissions. EPA’s proposed rule, over 940 pages long, is available online at: http://www.epa.gov/airquality/powerplanttoxics/pdfs/proposal.pdf
EPA acknowledges that this rule will result in the shut-down of approximately 10 GW of coal-fired capacity in the U.S., though EPA is taking the position that most of that capacity would shut down for other reasons.  Given the rule’s absence of a trading program for mercury, and the imposition of very low emission standards for mercury and PM (or non-mercury metals), some form of control technology will be necessary for virtually all units in order to comply with the prposed standards.
5. ReClassification of Coal Combustion Wastes.  In June, 2010, EPA announced a proposed rule to classify “Coal Combustion Residuals,” as special class of hazardous waste.  CCR’s, often referred to as coal ash, are currently considered exempt wastes under an amendment to RCRA, the Resource Conservation and Recovery Act. They are residues from the combustion of coal in power plants and captured by pollution control technologies, like scrubbers. Potential environmental concerns from coal ash pertain to pollution from impoundment and landfills leaching into ground water and structural failures of impoundments, like that which occurred in December 2008 at the Tennessee Valley Authority’s plant in Kingston, Tennessee, where a surface impoundment failed, flooding 300 acres of land with CCRs and flowed into the Emory and Clinch rivers.   EPA proposed to regulate for the first time coal ash under one of two possible options for the management of coal ash, both of which fall under the Resource Conservation and Recovery Act (RCRA). Under the first proposal, EPA would list these residuals as special wastes subject to regulation under subtitle C of RCRA, when destined for disposal in landfills or surface impoundments. Under the second proposal, EPA would regulate coal ash under subtitle D of RCRA, the section for non-hazardous wastes. The Agency has taken public comment as to which of the two options should be adopted.
6. Cooling Water Intake Structure Rule.  In June, 2011, EPA announced its long-awaited revised proposal for a cooling water intake structure rule for existing facilities. The rule applies to facilities that take at least 25% of their water from an adjacent waterbody and use more than 2MGD/day. Limits are imposed on total fish impingement, though facilities can meet an alternative standard by limiting approach velocity to 0.5 feet per second. Facilities that withdraw at least 125 MGD would have to perform studies leading to site-specific standards to address entrainment concerns. Finally, new units that increase generating capacity would be have to used close-cycle cooling (or something equivalent).

E. Utah Withdraws from Western Climate Initiative – California Stays In; New Mexico Freely Allocates Allowances
In April, 2010, Utah announced its intention to pull out of the Western Climate Initiative.  Citing the lack of legislative authority to fully participate in WCI, Dianne Nielsen, energy advisor to Governor Herbert, stated: "We recognize that we don't have the state authority that we need to actually implement a cap-and-trade program in 2012."   The Western Climate Initiative (“WCI”), launched in early 2007, is an agreement among the governors of six western states and the premiers of two Canadian provinces.  In August 2007, the WCI participants agreed to a 15 percent reduction below 2005 greenhouse gas emission levels to be achieved by 2020.  Unlike RGGI, the WCI applies economywide, not just to electric generating units, and to all greenhouse gases, not just to CO2.
Meanwhile, California voters defeated a ballot initiative that would have deferred that State’s participation in WCI until economic markers – namely unemployment – improved.  The California initiative received a great deal of media attention in last November’s elections, with now-governor Jerry Brown weighing in heavily in his capacity as State Attorney General in opposition to any delay in implementing California’s full implementation of the WCI initiative.
Arizona withdrew from the WCI in February, 2010, and legislative proposals in Washington and Oregon were watered down last year to delay full implementation/participation in WCI until further “modeling” of the WCI market has been completed.

In New Mexico, the NM Environment Department released a draft rule for a carbon cap-and-trade program in the state on May 17, 2010.  As part of its participation in theWestern Climate Initiative, New Mexico will implement the WCI cap and trade allowance scheme only if available allowances within WCI are plentiful enough to render the program “cost efficient.”   In order to assure cost-effectiveness, New Mexico has targeted a minimum of 100 million metric tons of allowances within the trading region before the state’s major emitters would be required to comply.  Initial allocations of allowances covering historical emission rates and production levels of all covered entities.

Estimates by the New Mexico Environment Department identify approximately 63 sources within the state that are expected to fall under the cap. Electricity generators, and oil and gas refineries and compressor plants comprise most of the sources. 

F. California Tradable REC Ruling
The California Public Utilities Commission (CPUC) on March 11, 2010 unanimously authorized the procurement and use of unbundled tradable renewable energy credits, or TRECs, for compliance with the state’s renewables portfolio standard. A written decision was entered Mar 16. However, on April 12, Southern Cali-fornia Edison Co., Pacific Gas and Electric Co. and San Diego Gas & Electric Co. filed a joint motion to revise the decision, saying that otherwise, the decision would increase costs for California customers, limit access to renew-able resources in the West, undermine already executed contracts, throw existing projects off schedule, and significantly delay or jeopardize the state's 20% and 33% renew-able portfolio standard goals.
Faced with intense lobbying and pressure from utilities, the CPUC initially backed away from its Tradable Renewable Energy Credit (TRECs) order, delaying implementation until regulators could figure out a way to deal with the issues involving interstate commerce, existing REC contracts, and disparate effect among California utility participants.
However, in a bold bold policy move in mid-January, 2011, the CPUC once again limited the amount of renewable energy credits its utilities can purchase outside the state, raising questions about the future of renewable energy development on its borders, including in Oregon.  The decision issued Jan. 13, 2011 and became effective immediately.  The new rule mandates that in-state utili-ties purchase 75 percent of the renewable energy credits needed to meet the California's Renewable Portfolio Standard from inside the state. California aims to generate 20 percent of the energy from renewable sources by 2020.

G. California Public Utilities Commission approves Natural Gas Off-System Deliveries.  A March 10, 2011 order of the CPUC will allow the Sempra Energy gas utilities to expand off-system delivery (OSD), which opens the door for shippers to the north and south to move gas to locations east of California.  Sempra subsidiaries Southern California Gas Co. and San Diego Gas & Electric Co. filed an application with the CPUC in 2008 seeking the same privilege as their competitor Pacific Gas and Electric Co., which is allowed to transfer gas supplies to customers outside of its service territories. The CPUC's decision will allow the two Sempra utilities to do so also. The order has implications for Questar Pipeline due to its connection with the SoCalGas transmission system through its Southern Trails Pipeline Co.; enabling it to deliver natural gas into California and the Northwest. The decision includes a provision in which, after an open season and a contract for firm OSD service, the utilities will file a separate application to engage in firm OSD service that, if authorized, would allow shippers to deliver gas to markets outside California through physical delivery displacement.   Shippers on the SDG&E and SoCalGas transmission systems could then deliver gas into markets such as Arizona and Nevada.
H. EPA Weighs in On Utah Regulations; Greenhouse Gas Permitting.  On April 16, 2011, the Environmental Protection Agency announced it was poised to step in and take over Utah’s air-quality oversight if Utah doesn’t change the certain perceived “loopholes” in permit requirements for newly-constructed sources. In its notice, the EPA says Utah regulations do not adequately address requirements under the Clean Air Act.  EPA said it will put off a decision on whether it will seek sanctions—including a cutoff of federal highway funding of around $200 million annually—if the state does not improve the regulation with 18 months. Regarding greenhouse gas issues, the EPA also criticized the DEQ on its proposed approval order of the major source permit for PacifiCorp’s proposed Lake Side gas-fired power plant. The EPA criticism is based on DEQ not setting numeric emission limitations for CO2 emissions from the plant. The DEQ had made a finding that requirements for efficient turbines satisfy EPA guidance on Best Available Control Technology for major sources of GHG.

IV. MISCELLANEOUS DEVELOPMENTS
A. Washington Governor Chris Gregoire signed a bill on April 29, 2011  to phase out the Centralia coal-fired plant over the next 15 years, thereby enacting into law an agreement the governor reached with plant owner TransAlta Corp. in March.   Gregoire signed Senate Bill 5769 at TransAlta Corp.'s Centralia plant site in Lewis County, Wash. The 1,376-MW Centralia station is the state's only coal-fired power plant. On March 5, Gregoire announced the agreement between TransAlta and the state of Washington to apply the greenhouse gas emis-sions performance standards for one of the plant's two boilers on Dec. 31, 2020, and the other boiler on Dec. 31, 2025. The standards will require that both boilers be shut down. 
V. USEFUL WEBSITES
A. Public Service Commission of Utah: http://www.psc.utah.gov
B. EPA: http://www.epa.gov
C. Federal Energy Regulatory Commission: http://www.ferc.gov
D. U.S. Department of Energy: http://www.oe.energy.gov
E. Utah Geological Survey: http://www.geology.utah.gov
F. Utah Department of Environmental Quality: http://www.deq.utah.gov 

G. Western Climate Initiative:  http://www.westernclimateinitiative.org/
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