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Cases Relevant to Facilities Siting and Environmental Liability on Indian Lands:
FEDERAL COURTS OF APPEALS:

TENTH CIRCUIT:
Hydro Resources, Inc. v. United States Environmental Protection Agency, 608 F.3d 1131 (10th Cir. 2010):  The plaintiff’s renewal of mining operations near Grand Canyon National Park was alleged to violate mining and environmental laws.  Among other matters, the EPA had determined that the mine was on land of a dependent Indian community.  Interpreting a criminal statute, the court ruled that the definition of “dependent Indian community” was limited to land expressly set aside for Indian use by Congress and federally superintended.  The land here was not within a dependent Indian community, as it wasn’t within an Indian reservation though nearby lands were.  The government had sold the mine site to private parties 40 years earlier, and the state provided all services to the area, negating the dependent Indian community classification.

OTHER FEDERAL CIRCUITS:
Patchak v. Salazar, 632 F.3d 702, 2011 WL 192495 (D. C. Cir. 2011):  Nearby residents contested a decision of the Secretary of the Interior to take land into trust for the Navajo Tribe, so the tribe could use it for a casino.  The court determined that the residents had standing to sue, both under Article III and the prudential standing standard.  The court also ruled that the Indian lands exception to the Quiet Title Act’s waiver of sovereign immunity did not negate the Administrative Procedure Act’s waiver of sovereign immunity.

Butte County v. Hogen, 613 F.3d 190 (C. A. D. C. 2010):  The National Indian Gaming Commission and the Department of Interior approved a tribe’s gaming ordinance and a determination to take certain land into trust for the tribe; the county in which the land was located challenged those decisions.  The court remanded the case, ruling that the NIGC failed to provide the county with an adequate statement of its grounds for the decision.  The court also ruled that gaming was not permitted on “newly-acquired lands” unless it involved a restoration of lands to a tribe restored to federal recognition.
OTHER CIRCUIT COURTS OF APPEAL:
Nebraska ex rel. Bruning v. U.S. Department of Interior, 625 F.3d 501 (8th Cir. 2010):  The states of Iowa and Nebraska challenged a decision of the National Indian Gaming Commission that five acres in Iowa could be taken into trust for benefit of the Ponca Indian Tribe as restoration of lands for a tribe restored to federal recognition.  The court held that whether the Ponca Restoration Act limited the Tribe’s lands to parcels within two Nebraska counties was for the Department of Interior to determine.

Lyon v. Gila River Indian Community, 636 F.3d 1059 (9th Cir. 2010):  A bankruptcy trustee acquired a parcel of land completely surrounded by Indian reservation land.  The trustee sought a declaratory judgment that the bankruptcy estate had legal title and access to the parcel.  The court ruled that the trustee’s pre-existing easement claim was not preempted by the statutory scheme for obtaining access easements over Indian lands, and that an access easement could be implied in the federal government’s prior conveyance of the parcel to the state as part of a school land grant.  This easement was not disturbed by the subsequent expansion of the reservation.  The trial court should have incorporated the Bureau of Indian Affairs’ removal of a road from the Indian reservation road inventory, and insufficient evidence was presented to establish that the roads across the reservation to the parcel were public highways.  The court concluded that the tribe’s aboriginal title to the parcel was extinguished when the federal government conveyed the parcel to the state, but it did not reach the question of whether the tribe had zoning authority over the parcel.

FEDERAL DISTRICT COURTS:
UTAH FEDERAL DISTRICT COURT:
Skull Valley Band of Goshute Indians v. Davis, 728 F. Supp.2d 1287 (D. Utah 2010):  A company seeking to store spent nuclear fuel on the Tribe’s reservation sought approval of a right-of-way application and a lease with the Tribe.  The Department of Interior denied the requests.  The court found that the denial of the right-of-way application was arbitrary and capricious. The determination that the lease was not in the Tribe’s best interests was ruled to be not in accordance with applicable law and was also arbitrary and capricious.  Interior was directed to defer to the Tribe’s determination of what was in its best interest “to the maximum extent possible.”
OTHER FEDERAL DISTRICT COURTS:
Shoshone-Bannock Tribes of the Fort Hall Reservation v. United States Department of the Interior, 2011 WL 1743656 (D. Idaho 2011):  In the 1940s, two private parties built phosphate processing facilities near Pocatello, Idaho, which included storage of phosphogypsum waste.  This waste leached into groundwater, and from there into springs and the Portneuf River, which flows through an area of the Fort Hall Indian Reservation with high cultural and other values.  This resulted in the facility being named a Superfund site.  The private parties submitted plans for a new waste storage facility, for which the Bureau of Land Management issued a final environmental assessment and finding of no significant impact.  The Tribe protested the approval, and the court found that the environmental assessment did not address a number of basic questions and resulted in uncertainties about environmental impacts.  The proposed new facility was also in an ecologically critical area—adjacent to the old storage site—and was likely to have effects on the quality of the human environment.  The court ruled that because of these considerations an environmental impact statement would have to be prepared, notwithstanding subsequent agreements between the private parties and BLM regarding oversight during construction of the new facility.

South Dakota v. Department of Interior, 2011 WL 1303022 (D.S.D. 2011):  The Yankton Sioux Tribe  owned land which it asked the Department of Interior to take into trust for benefit of the Tribe.  The land would remain in residential use after the change of ownership.  Interior approved the transfer, and the state and county in which the land was located appealed.  The court determined that Section 5 of the Indian Reorganization Act, which authorized taking land into trust ownership for benefit of Indian tribes, was constitutional.  The court dismissed claims that the transfer violated the 10th Amendment, the constitutional guarantee of a republican form of government, and the 14th Amendment.  However, the determination was remanded because not all relevant documents were made available to the plaintiffs in the proceeding.

El Paso Natural Gas Co. v. United States, 2011 WL 1119640 (D.D.C. 2011):  An energy company had alleged that the United States didn’t fulfill its obligations under the Uranium Mill Tailings Radiation Control Act (“UMTRCA”), RCRA, and APA on allegedly contaminated property on the Navajo Indian Reservation.  The Navajo Tribe moved to intervene in the suit, and the U.S. sought to dismiss the Tribe’s action.  The court held that the Department of Energy’s remedial activities were not subject to judicial review.  It also held that neither the American Indian Agricultural Resources Management Act (“AIARMA”) nor the Indian Lands Open Dump Cleanup Act (“ILODCA”) created a private right of action.  The failure of the Indian Health Service to consult with the Tribe was not subject to judicial review, and the U.S.’ failure to fulfill its obligations under the UMTRCA wasn’t a breach of its trust duty to the Tribe.  The AIARMA and ILODCA didn’t create new trust duties for the U.S. toward the Tribe.
Alltell Communications v. Oglala Sioux Tribe, 2011 WL 796409 (D.S.D. 2011):  The Tribe brought a counterclaim against a cell phone service provider alleging that the Tribe alone owned the electromagnetic spectrum over the Pine Ridge Indian Reservation.  The reservation had been established by an 1868 treaty, and an 1889 federal statute gave the tribe exclusive use of the reservation.  The court held that the treaty was not a grant to the Tribe, but a reservation and acknowledgement of existing rights of the Tribe.  The court ruled that the airspace on the reservation was in the public domain, except immediately above the land, so the Tribe did not own this airspace, and this rule would apply to tribes as well as other land holders.  The court further held that allowing tribes to disrupt the national cell tower licensing scheme would thwart the Communications Act.  The Tribe had the authority to deny cell sites, but couldn’t displace licenses.  Conversely, licensees’ use of the electromagnetic spectrum could not interfere with the Tribe’s use and enjoyment of the land.
Kawaiisu Tribe of Tejon v. Salazar, 2011 WL 489561 (E.D. Cal. 2011):  A non-recognized tribe alleged that Kern County had authorized a large construction project on private land party covering historic reservation and village sites, and that the approval didn’t involve the tribe or protect its interests.  The court ruled that the tribe did not have a possessory interest in the land and wasn’t a recognized tribe, so no federal jurisdiction question was present.  The tribe’s other claims were dismissed because neither federal action or Indian land was involved.  The fact that the land involved was formerly within a reservation did not require that it be treated as Indian land now.

Quechan Tribe of Fort Yuma Indian Reservation v. U.S. Department of Interior, 2010 WL 5113197 (S.D. Cal. 2010):  The Tribe sought a preliminary injunction against the Department of Interior, alleging that Interior’s decision to approve a solar energy project on the Tribe’s reservation violated various federal laws.  The court found that the tribe was likely to prevail on its claim that it was not adequately consulted under the National Historic Preservation Act before Interior’s approval, and that it would suffer irreparable harm from that approval.  The equities here favored an injunction as in the public interest; the Bureau of Land Management did not have a required government-to-government consultation with the Tribe, and there were known historical sites on the land.

Rincon Mushroom Corp. of America v. Manzetti, 2010 WL 3768347 (S.D. Cal. 2010):  The plaintiff sold, with seller financing, fee land he owned within the boundaries of an Indian reservation, which was accessed via a county road.  The Rincon Tribe then adopted an environmental ordinance and sought to apply it to the property.  The Tribe and tribal members allegedly took other actions to deter business activities on the property, so the buyer ceased its business operations and its payments on the note.  The plaintiff brought suits in both federal and tribal courts.  The court ruled that the plaintiff had standing under Article III, because it had incurred an injury in fact.  The allegation that the Tribe was acting outside its regulatory jurisdiction overcame the Tribe’s sovereign immunity defense.  However, the potential effects of the property’s use on the Tribe and tribal land required exhaustion of tribal remedies, so the federal court action was dismissed until the tribal court case was resolved.
Dine Citizens Against Ruining Our Environment v. Klein, 747 F.Supp.2d 1234 (D. Colo. 2010):  The Office of Surface Mining issued a permit renewal and revision for a coal mine on the Navajo Indian reservation.  This issuance was challenged under NEPA and APA by environmental groups.  The court determined that the environmental groups had standing to contest the permit renewal and revision.  The OSM’s determination that an EIS was not needed was deemed arbitrary and capricious.  The court also found that the OSM decision failed to discuss mitigation of impacts and didn’t provide adequate notice of its findings.  
Quapaw Tribe of Oklahoma v. Blue Tee Corp., 2010 WL 3368701 (N.D. Okla. 2010):  The Tribe brought a claim for environmental damages from the defendant’s activities, and the defendant counterclaimed for recoupment.  The Tribe was allowed to maintain the suit because its damage claim was limited to plant life on tribal land.
United States ex rel. Kennard v. Comstock Resources, Inc., 2010 WL 2813529 (E.D. Tex. 2010):  Comstock entered into oil and gas leases with the state of Texas while it was the trustee for the Alabama and Coushatta Indian Tribes, and later mineral agreements with the federal government after it became trustee for the Tribes pursuant to the Tribes’ restoration of federal recognition.  The plaintiff alleged that the federal leases were invalid because the state of Texas retained authority over the lands covered by the leases until title was conveyed to the Department of the Interior.  Though there was some question as to title to the lands covered by the leases, the court held that the Department of the Interior had leasing authority over those lands.  

STATE CASES:
The Tohono O’Odham Nation v. City of Glendale, 1 CA-CV 10-0341 (Ariz. App. 5/3/2011):  The city had previously annexed land within the boundaries of the Nation’s reservation.  When timely challenged by the Nation in court, the City repealed its annexation ordinance.  Years later, the City adopted another ordinance declaring that the previous annexation ordinance had extended the City’s boundary, which was contested by the Nation.  The court ruled that because the first ordinance was repealed before either a court had ruled on its validity or the 30-day period after adoption had passed, the ordinance was never valid or effective, and the property involved was not annexed into the City.
Kent Inland Wetland Commission v. Rost, 50 Conn. L. Rptr. 694, 2010 WL 4276756 (Conn. Super. 2010):  A local wetlands commission sought to enjoin construction activity on a state-established and administered Indian reservation for violating state wetlands regulations.  The court held that the Indian reservation here was a part of the state, so state laws would apply unless they interfered with the tribe’s self-government or its rights under federal law.  
Swenson v. Nickaboine, 793 N.W.2d 738 (Minn. 2011):  An employee was injured while working on a casino expansion project on trust land, and sought compensation under the state’s workers’ compensation statute.  The Employer and its insurer claimed the state did not have jurisdiction over the injury, since it occurred on trust land.  The court ruled that the state had jurisdiction over a non-tribal member employee for an injury occurring on Indian land.  Though the construction agreement between the tribe and the general contractor made tribal jurisdiction applicable, this agreement did not change workers’ compensation jurisdiction.  A state statute extending the state’s workers’ compensation jurisdiction to federal building and property applied to give the state workers’ compensation jurisdiction here.

State v. Jim, 156 Wash. App. 39, 230 P.3d 1080 (Wash. App. 2010):  The state prosecuted an Indian for violating state fishing laws off his reservation.  The court ruled that the state lacked jurisdiction at the Maryhill Treaty Fishing Access Site.  The Site was not on a reservation but was acquired for Indians’ use and benefit in lieu of treaty fishing grounds submerged by dam-created reservoirs.
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