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I.
JUDICIAL DECISIONS

Alabama.
In the case of Defenders of Wildlife v. Bureau of Ocean Energy Mgmt., No. 10-0254-WS-C, 2010 WL 5139101 (S.D. Ala. Dec. 9, 2010), Defenders of Wildlife filed suit against the Bureau of Ocean Energy Management, Regulation and Enforcement, the United States Department of the Interior, and Ken Salazar concerning their authorization of oil and gas leases and related drilling operations in the Gulf of Mexico after the Deepwater Horizon blowout. Defenders of Wildlife asserted that the defendants violated the National Environmental Policy Act, the Administrative Procedure Act, and the Endangered Species Act by proceeding with sales of oil and gas leases covering federal submerged lands in the Gulf of Mexico without preparing a supplemental environmental impact statements and environmental assessments and without consulting the U.S. Fish and Wildlife Service. The case is proceeding before Judge William Steele in Mobile, Alabama.
Alaska.
In Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009 (D. Alaska 2010), several environmental groups and an Alaska native village sued the Secretary of the Department of the Interior, the Minerals Management Service, and other federal officials seeking declaratory and injunctive relief halting the Department of Interior's decision to offer approximately 29.4 million acres of public lands on the outer continental shelf of the Chuckchi Sea for oil and gas leasing. Specifically, the plaintiffs challenged the adequacy of the final environmental impact statement (FEIS) issued by the Department of the Interior under the National Environmental Policy Act (NEPA). The court found the FEIS did not adequately address several issues and remanded the decision to the agency to comply with NEPA.

In 2006, oil spills on Alaska‘s North Slope prompted BP to temporarily halt part of its production. The State sued BPXA, alleging, in part, that the cut in production following the spills resulted in the loss of hundreds of millions of dollars in oil tax revenue. In State v. BP Exploration (Alaska) Inc., No. 3AN-09-06181 CI (Alaska Super. Ct. Dec. 10, 2010), the court struck those claims, holding that “[t]axes become due upon the occurrence of a taxable event” and that “there has been no taxable event,” i.e., oil production. Id.  The State‘s remaining claims—including claims for lost royalties arising from the cut in production—are scheduled for trial in March 2012.
Arkansas.

In Linder v. Ark. Midstream Gas Servs. Corp., 2010 Ark. 117, 2010 WL 841119 (Ark. 2010), the Arkansas Supreme Court rejected a challenge to the constitutionality of an eminent domain taking of a right-of-way for a gas gathering pipeline. The appellants contended that the taking was for a private, rather than public, use and that the trial court‘s construction of the enabling statute, which authorized the taking, rendered that statute unconstitutional. ARK. CODE ANN. § 23-15-101 (2005).  The court held otherwise, clarifying the distinction between public and private use. If members of the public have the right to use the right-of-way, it is subject to condemnation, regardless of whether the public actually makes use of it. The statute declares “pipeline companies” to be common carriers, thus satisfying the right-to-use test.
Arkansas‘ Strohacker Doctrine is a rule of property law relating to interpretation of generic mineral grants or reservations. Mo. Pac. R. Co., ET AL. v. Strohacker, 202 Ark. 645, 152 S.W.2d at 557 (Ark. 1941). A non-specified substance is included within the term “minerals” if, and only if, it was generally recognized by legal and commercial usage to be a mineral at the time and place of the grant or reservation. With the development of the Fayetteville Shale Play in North-Central Arkansas, we have seen considerable litigation over that doctrine, as applied to reservations in deeds executed in the 1930‘s. To date, all those cases have been decided by United States district courts, which have uniformly held that reservations in those deeds (reserving all coal and mineral deposits) were effective to reserve oil and gas. In Griffis v. Anadarko E. & P. Co., 606 F.3d 973 (8th Cir. 2010), the court affirmed one of those decisions. The most interesting part of the appellate court‘s opinion is its supplemental opinion denying rehearing. There, the court explained that the Strohacker Doctrine applied only to very early (pre-1910) reservations as far as oil and gas are concerned.
Colorado.
In Patterson v. BP Am. Prod. Co., 240 P.3d 456 (Colo. App. 2010), a putative class action alleging underpayment of natural gas royalties, the Colorado Court of Appeals affirmed the district court‘s certification of a class of approximately 4,000 royalty owners. Although there will be individual issues regarding the statute of limitations related to the earlier ruling on tolling, the court found this did not defeat class certification, particularly where the named plaintiffs indicated that they will rely on common evidence and the royalty owners generally received uniform written communication. A petition for certiorari to the Colorado Supreme Court was granted August 2, 2010. BP Am. Prod. Co. v. Patterson, No. 10SC214, 2010 Colo. LEXIS 569 (Colo. Aug. 2, 2010).

Three cases involved disputes over use of the surface in oil and gas operations. The first case, Greeley-Rothe LLC v. Anadarko E&P Co., No. 08-cv-00401-MSK-BNB, 2010 U.S. Dist. LEXIS 32253 (D. Colo. Mar. 31, 2010), involved a dispute over whether operators of oil and gas wells are obligated to drill directionally in order to minimize the surface footprint of the operations. The court determined that the grant in the deed to use the surface for the “convenient and proper operation of” mineral development provides a standard of care for application of the accommodations. The court also held that 2007 statutory provision in the Colorado Revised Statutes section 34-60-127 supplemented but did not displace the common law accommodation doctrine. Ultimately, the court held there were factual issues regarding whether vertical wells materially interfere with the use of the surface, making a trial necessary. 

In Zeiler Farms, Inc. v. Anadarko E&P Co., No. 07-cv-01985-WYD-MJW, 2010 U.S. Dist. LEXIS 76670 (D. Colo. July 01, 2010), the court entered a declaratory judgment that it is not a breach of the surface owner‘s agreement for the operator to drill additional vertical wells rather than drill additional wells directionally. The court had previously determined the surface owner‘s agreement controlled rather than the accommodation doctrine codified in Colorado Revised Statutes section 34-60-127, and now determined that the surface owner‘s agreement unambiguously and broadly provided the right to drill and construct all oil wells and gas wells necessary or convenient in producing the oil and gas. To confirm that the proposed vertical wells did not exceed this authority, the court relied on testimony that vertical drilling is less risky and less expensive, and that the vertical drilling is the customary, prevalent and traditional manner for drilling a well.

A-Wlandco, LLC v. Anadarko E&P Co., No. 09-cv-02293-MSK-MJW, 2010 U.S. Dist. LEXIS 104829 (D. Colo. Sept. 29, 2010), involved a claim for trespass against the lessor of oil and gas interests for the operations of the lessees in using more surface by drilling vertically than would have been necessary had the wells been drilled directionally. The court indicated that the allegations may be sufficient to state a trespass claim against the lessees, but they are not sufficient to state a claim for trespass against the lessor. 

In San Juan Citizens Alliance v. Stiles, No. 08-cv-001444-RPM, 2010 U.S. Dist. LEXIS 43119 (D. Colo. May 3, 2010), the court considered challenges to proposals in 2000 to drill additional wells and increase production of coalbed methane gas on federal leases in La Plata and Archuleta Counties, part of a comprehensive management plan for the San Juan National Forest plan developed in 1992. In the face of challenges based on the National Forest Management Act of 1976 and the National Environmental Policy Act, the court affirmed the Record of Decision, deferring to the agency decision-making and its efforts to balance the conflicting policies of environmental protection and energy legislation.

Montana.
Montana's Surface Owner Damage and Disruption Compensation Act (SODDCA), MONT. CODE ANN. §§ 82-10-501 to 511 (2009), requires an oil and gas operator to give the surface owner written notice of drilling operations no more than 180 days and no fewer than 20 days before disturbing the land surface. Id. at §82-10-503(1).  In Pinnacle Gas Res., Inc. v. Diamond Cross Props., LLC., 2009 MT 12, 349 Mont. 17, 201 P.3d 160, the Montana Supreme Court held that the SODDCA does not abrogate a mineral owner's common law right of entry. Therefore, failure to provide statutory notice does not prohibit a mineral owner (or its lessee) from entering the surface. However, failure to comply with SODDCA's notice requirements may result in the imposition of civil or criminal penalties pursuant to Montana Code sections 82-10-511 and 82-11-147 through -149. Id.
Oklahoma.
In O'Brien Oil, LLC v. Norman, 2010 OK CIV APP 23, 233 P.3d 413, 2010 OK CIV APP 23, the court found the landowners' right to compensation for use of an abandoned wellbore should be determined under the Oklahoma Surface Damages Act—measured by the diminution of the surface estate's fair market value by the lessee's re-entry. However, the court found the landowners' right to compensation for use of the casing should instead be measured by the reasonable rental value of the casing.

Pennsylvania.
The Marcellus Shale boom in natural gas exploration in Pennsylvania has brought with it a predictable wave of litigation as leasing activity and development progress. Most of the litigation on royalty issues relates to the issue of whether post-production costs can be charged to lessors and, if so, what costs can be charged. While the issue of the deductibility of post-production costs has arisen in other states in the form of declaratory judgment or damages claims brought by royalty owners against exploration and production companies, the issue was first raised in Pennsylvania in the form of a flood of claims brought to declare existing leases void under Pennsylvania‘s Guaranteed Minimum Royalty Act (GMRA). 58 PA. CONS. STAT. § 33 (1979). The GMRA provides that an oil and gas lease shall not be valid if the lease does not guarantee the lessor at least one-eighth royalty of all oil and natural gas removed or recovered from the subject real property. 

Over seventy different lawsuits, involving hundreds of leases, were filed in state and federal courts in Pennsylvania. Although the claims varied, the central claim common to all of the cases was the royalty owners‘ contention that any lease clause that explicitly or implicitly permits the deduction of post-production costs in the calculation of a royalty violates the GMRA and, as a result, renders the lease void because the GMRA requires a guarantee of a minimum royalty of one-eighth. In one case, the trial court granted the producer‘s motion for summary judgment. Kilmer v. Elexco Land Servs., Inc., No. 2008-57, 2009 WL 6404985 (Pa. Ct. Com. Pl. Susquehanna Mar. 3, 2009). 

The Pennsylvania Supreme Court, in a unanimous opinion, held that a producer may deduct post-production costs in calculation of the minimum royalty required by the GMRA. Kilmer v. Elexco Land Servs., Inc., 990 A.2d 1147 (Pa. 2010).  The Kilmer court was asked to interpret the provision that oil and gas leases must guarantee the lessor “at least one-eighth royalty of all oil, natural gas or gas of other designations removed or recovered from the subject real property.” Id. at 1150 (citing 58 PA. CONS. STAT. § 33 (1979)).  Because the post-production activities (such as processing and transportation) increase the value of the gas as it moves from the wellhead to the point of sale, the post-production costs incurred must be deducted from the proceeds of sale before the one-eighth royalty is calculated. This method of calculating a royalty is known as the “net-back” method.  Id. at 1149. The Pennsylvania Supreme Court sided with the producers and held that the GMRA “should be read to permit the calculation of royalties at the wellhead, as provided by the net-back method.” Id. at 1158.  The Kilmer court explicitly adopted the definition of “royalty” that allows deduction of post-production costs.  Id. at 1157-58 (citing 17 WILLISTON ON CONTRACTS § 50:60 (4th ed. 2009)) (“While a lease may make the amount of the royalty dependent on the proceeds, generally the royalty is not payable from gross profit but from the net amount remaining after deduction of certain production and development costs”).

Since the Kilmer decision, some plaintiffs have continued to press their claims under the GMRA by seeking to distinguish their leases from the one analyzed in Kilmer. The District Court for the Middle District of Pennsylvania has decided several of these cases and, in each case the federal court has rejected claims seeking to distinguish specific leases from Kilmer.  See Kropa v. Cabot Oil & Gas Corp., No. 3:08-cv-551-JMM, 2010 WL 2346587 (M.D. Pa. June 9, 2010); Slip Op., Kropa v. Cabot Oil & Gas Corp., No. 3:08-cv-551 (M.D. Pa. July 26, 2010) (memorandum and order denying plaintiff‘s motion for reconsideration); Hayes v. Chesapeake Appalachia, L.L.C., No. 3:09-cv-619 (M.D. Pa. Aug. 27, 2010); Lauchle v. The Keeton Group LLC, No. 4:08-cv-1868 (M.D. Pa. Oct. 6, 2010); Beach v. MK Resource Partners II, L.P., No. 4:08-cv-1950 (M.D. Pa. Oct. 6, 2010); Hooker v. The Keeton Group LLC, No. 4:08-cv-2091 (M.D. Pa. Oct. 6, 2010), Rodriquez v. Chesapeake Appalachia, L.L.C., No. 3:08-cv-02068 (M.D. Pa. Dec. 1, 2010).  One state court has followed the federal courts‘ lead and applied Kilmer broadly, even where the lease did not explicitly spell out what deductions were permitted. Katzin v. Chesapeake Appalachia, LLC, No. 08-cv-000865 (Pa. Ct. Com. Pl. Dec. 10, 2010).
The second wave of litigation concerning post-production costs has involved class actions (one of which has already settled) which do not seek to void the lease but rather seek declaratory relief and damages due to the lessors‘ claims that certain deductions (especially those involving volumetric deductions and affiliate transactions) were not permitted or were improperly calculated.  Frederick. v. Range Res., No. 1:08-cv-00288 (W.D. Pa. filed Oct. 13, 2010).

The Pennsylvania Supreme Court held that local governments could exercise their traditional zoning powers to regulate certain aspects of drilling (such as the location of wells). Huntley & Huntley, Inc. v. Borough Council of Oakmont, 964 A.2d 855 (Pa. 2009).  However, attempts to regulate oil and gas drilling relating to permitting, bonding, environmental issues, site restoration and plugging of wells was preempted by the state‘s regulation of the industry.  Range Res. v. Salem Twp., 964 A.2d 869 (Pa. 2009).  In 2010, the court sided with the local government and held that the county‘s zoning regulations overlapped state regulation but did not cross the line because the regulations did not constitute a “comprehensive regulatory scheme.” Penneco Oil Co. v. County of Fayette, 4 A.3d 722 (Pa. Commw. 2010).  Finally, the court ruled in favor of the industry in a dispute with the coal industry, holding that a coal company that had “projected” a coal mine but had not yet started operating the mine had no standing to challenge permits issued for a well. Foundation Coal Res. Corp. v. Dep‘t of Envtl. Prot., 993 A.2d 1277 (Pa. Commw. 2010).

Texas.

In FPL Farming Ltd. v. Envtl. Processing Sys., LC, 305 S.W.3d 739 (Tex. App. Beaumont 2009), the court followed established precedent, See Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1, 11 (Tex. 2008); R.R. Comm‘n of Tex. v. Manziel, 361 S.W.2d 560, 568-69 (Tex. 1962), and held that where fluids that are injected at deep subsurface levels on a well operator‘s own property, there is no cause of action for common law trespass when such fluids migrate into the deep subsurface of a neighboring tract of land. The court noted that “it is relevant to consider and weigh the interests of society and the oil and gas industry as a whole against the interests of the individual party who is damaged.” FPL Farming Ltd., 305 S.W.3d at 744 (citing Manziel, 361 S.W.2d at 568-69).

The Fifth Circuit in Bonn Operating Co. v. Devon Energy Prod. Co., 613 F.3d 532 (5th Cir. 2010), held that an operator under a JOA could charge non-consent penalties as to costs incurred before spudding and subsequent to release of the rig. The case focused on the non-consent penalty provision in a Form 610 JOA (AAPL, 1956) which states that the non-consenting party is deemed to have relinquished its interest in the well “[u]pon commencement of operations for the drilling, reworking, deepening or plugging back” until payout. Id. at 534. The court reasoned that because commencement does not require actual drilling and “payout” is defined in the agreement as the time when proceeds equal 100% of the non-consenting party‘s share of certain costs and 300% of the non-consenting party‘s share of drilling costs, that pre- and post-drilling and completion costs are chargeable to non-consenting parties.

Utah.
In Trans-Western Petroleum v. U.S. Gypsum Co., 584 F.3d 988 (10th Cir. 2009), the Tenth Circuit affirmed a Utah District Court‘s summary judgment voiding a private (fee) lands oil and gas lease ostensibly committed by the lessee, but not ratified by the lessor, to a federal, divided-type exploratory unit because the participating unit agreement allocation formula differed from the lease allocation formula. No. 2:06:CV-801-TS, 2007 WL 2470496 (D. Utah 2007) (memorandum decision) [hereinafter Declaratory Judgment].

Wolverine, the unit operator and lessee, committed the lease to the unit. However, the lessor, U.S. Gypsum, did not return the Bureau of Land Management‘s (BLM) customary ratification and joinder to the unitization. Wolverine successfully drilled the unit discovery well seventeen months after unit approval and five months after the lease expired by its terms. The Wolverine lease lay within the unit, but wholly outside the participating area ultimately established for allocation of proceeds from production from the discovery well. Trans-Western took a new lease from U.S. Gypsum the day after the Wolverine lease expired and before Wolverine drilled its well. The Wolverine lease contained a combination pooling/unitization clause authorizing the lessee to (1) pool the lease under state spacing requirements for single-well drilling units and (2) unitize for “cycling, pressure maintenance, repressuring or secondary recovery program, or any other cooperative or unit plan of development or operation involving multiple wells” and allocated production on a lease to total unit acreage basis or such other basis as the regulatory authority approved. Trans-Western Petroleum, 584 F.3d at 991.
The trial court rejected Trans-Western‘s ejusdem generis argument that the unitization provision applied to enhanced recovery units only, finding that it applied with equal force to the exploratory units. However, it rejected Wolverine‘s arguments that the allocations provisions of the unit agreement conformed the inconsistent lease provision to the unit formula, finding that the BLM had no authority to modify allocation provisions and holding that the Wolverine lease had expired because the allocation provisions limited Wolverine‘s authority to commit the lease to a unit agreement that provided for unit-wide allocation only. Id. at 988. Wolverine appealed the allocation ruling, and Trans-Western appealed the application of unitization to exploratory units. 

Having affirmed the trial court decision on the allocation question, the Tenth Circuit dismissed Trans-Western‘s appeal on the exploratory-enhanced recovery unitization questions, leaving open the question of whether or not the phrase unitization for cycling, "repressuring or secondary recovering program, or any other cooperative or unit plan of development or operation involving multiple wells” excluded unitization for exploratory purposes. Id. at 991.

West Virginia.

In EQT Gathering Equity, LLC & EQT Prod. Co. v. Fountain Place, LLC, No. 2:09-0069, 2010 WL 816824 (S.D. W. Va. Mar. 5, 2010), Fountain, the servient tenement owner, demanded that EQT, as dominant tenement owner, pay for the relocation of its pipeline so that Fountain could construct a cell phone tower on its land and gain vehicular access. The court relied heavily on Quintain Dev., LLC v. Columbia Natural Res., Inc., 556 S.E.2d 95 (W. Va. 2001), in which the court held that one requesting the relocation of a gas line, in a manner upsetting the status quo, without any benefit to the pipeline owner, must bear the relocation costs. The court noted that even though the landowner in Quintain was cognizant of the location of the pipeline when it acquired its rights to the property (which was disputed in the instant case), its interpretation of Quintain required the landowner to pay the relocation costs even absent the landowner‘s knowledge of the pipeline‘s location at the time it acquired its rights to the property. Further, the court found that, under Quintain, Fountain was required to identify an associated cost-shifting provision somewhere in the chain of title—which it was unable to do. The court held that because Fountain sought to upset the status quo by relocating the pipeline, and because only Fountain benefited from the pipeline‘s relocation, Fountain Place was responsible for the associated costs.

II.
ADMINISTRATIVE DEVELOPMENTS

California.
The National Pollutant Discharge Elimination System‘s General Permit for Storm Water Discharges Associated With Construction and Land Disturbance Activities was adopted by the State Water Resources Control Board in September 2009 became effective on July 1, 2010.  Cal. Div. of Water Quality, Permit for Storm Water Discharges Associated With Construction and Land Disturbance Activities, Order No. 2009-0009-DWQ, NPDES No. CAS000002 (modified Nov. 16, 2010).  As a result of the Ninth Circuit decision in Natural Res. Def. Council v. U.S. EPA, 526 F.3d 591 (9th Cir. 2008), the State Water Board now considers construction activities associated with oil and gas drilling and other operations which disturb one acre or more, discharge sediment, or contribute to violation of a water quality standard in a receiving water to require coverage under the new Construction General Permit subject to certain exceptions.

The California Air Resources Control Board (CARB) has proposed regulations, tentatively scheduled for adoption in 2011, regulating operating practices, equipment design or control strategies to reduce greenhouse gas emissions from upstream oil and gas operations, including production, processing, storage and crude oil transmission. The proposed regulations are intended to implement the California Global Warming Solutions Act of 2006. 2006 Cal. Stat. 488; CAL. HEALTH AND SAFETY CODE § 38500 (West 2010).

Montana.
Montana imposes a production tax on the gross wellhead value of all oil and natural gas produced and sold. MONT. CODE ANN. §§15-36-304 to 305 (2009). For many years, the Montana Department of Revenue (DOR) has viewed with suspicion wellhead sales of natural gas to affiliated entities. Effective October 29, 2010, the DOR adopted regulations governing the valuation of natural gas for tax purposes. The new regulations essentially establish three classes of natural gas production for valuation purposes. For natural gas sold at the wellhead pursuant to an arm's length contract, the contract price will be accepted as the gross wellhead value. 20 Mont. Admin. Reg. 2585 (Oct. 28, 2010). If natural gas is sold in the absence of a contract, the gross value may be determined by reviewing comparable arm's-length contracts. Id.  Finally, if natural gas is sold through a non-arm's-length contract at the well, the DOR may determine the gross value of the natural gas by taking a downstream value and subtracting certain "Delivery Price Adjustments." Id. Under the new regulations, a contract will be held "non-arm's length" if the producer and buyer "have business relationships other than the agreement between the buyer and seller which have influenced the sales price." Id. at 2580. The acceptable "Delivery Price Adjustments" are narrowly defined, and do not include many necessary and usual business expenses. Id.
Utah.
In a matter docketed as No. 2010-029, Cause No. UIC-358.1, the Board of Oil, Gas and Mining approved the application of Westwater Farms for authority to drill an injection well in Grand County, Utah for the disposal of produced water.  The formation approved for water injection is the Wingate Sandstone.  Living Rivers opposed the requested relief and has appealed the Board’s decision to the Utah Court of Appeals.  The matter is presently being briefed.
The Utah Division of Oil, Gas and Mining (“DOGM”) reports that oil production in Utah increased about 7% from 2009 to 2010, and gas produced decreased about 3%.  Drilling permits issued on Federal and Indian land were down about 15%, while permits issued for State and fee land were up about 51%.  The number of wells spud (drilling commenced) in 2010 was up 90% from 2009.
The Utah Board of Oil, Gas and Mining experienced a fairly busy year adjudicating matters involving, among other things, spacing, infill drilling, force-pooling, enhanced and secondary recovery projects, unpaid royalty disputes, gas flaring authorizations and a large coal permit appeal.

Wyoming.

Wyoming‘s Governor signed new rules promulgated by the Wyoming Oil & Gas Conservation Commission (WOGCC). The WOGCC‘s rulemaking process was required by the Wyoming Legislature‘s enactment of statutes allowing the unitization and pooling of underground pore space for CCS purposes. WYO. STAT. ANN. §§ 35-11-314 to 317 (2010).  The WOGCC added a new pore space unitization and pooling rule that tracks Wyoming‘s existing oil and gas unit operations statute. WOGCC Rules, Ch. 3, § 43; WYO. STAT. ANN. § 30-5-110 (West 2010). 

The most significant new rules from an oil and gas operations standpoint address well stimulation and hydraulic fracturing. The new fracturing rules address: (1) groundwater protection and the identification of permitted water supply rules; (2) well integrity, casing depth and design, and cementing; (3) disclosure of well stimulation chemicals and compounds; and (4) the handling of fracture flow-back fluids. The groundwater protection rules impose new requirements for drilling permit applications and prohibit injection of volatile organic compounds and petroleum distillates into groundwater. WOGCC Rules, §§ 8(c), 45(g). Operators are now required to provide extensive information on well casing programs and isolation techniques. Id. §§ 8(c)(vi)-(viii), 22(a)(i), 45(i).

III.
LEGISLATIVE DEVELOPMENTS

California. 
The Governor vetoed SB 550 which would have required an operator to provide a surface rights owner with written notification of its intent to enter on property, and to also provide a copy of any short form memorandum of an oil and gas lease.

Colorado.
In the 2010 session, the Colorado legislature amended the statute that was enacted in 2009 relating to the implementation of oil and gas wells into Colorado‘s prior appropriation system for water rights.50 The modifications make it clear that, except for coal bed methane wells, no water well permit is required if nontributary groundwater being removed to facilitate or permit production will not be beneficially used or will be used only by operators within the geologic basin where the groundwater is removed for activities relating to drilling, injection into a disposal well and the like. The bill also provides that permitting determinations neither confer a water right nor preclude determination of a water right by the water court. 

The Colorado legislature also modified the oil and gas severance tax statute. H.B. 10-1060, 67th Gen. Assemb., 2d Reg. Sess. (Colo. 2010), amending COLO. REV. STAT. ANN. § 39-29-115 (West 2010). Under existing law, a producer or purchaser that disburses funds to an interest owner generally is required to withhold one percent of the gross income from an interest in oil and gas and to pay such amount to the Department of Revenue. A new penalty is established for failing to make these withholding payments that are equal to 30% of the amount of the withholding payment owed or $30, whichever is greater, plus interest. The penalty does not apply to income from a stripper well. The bill also established a penalty for failure, by a producer or purchaser, to file the required annual report with the Department of Revenue. That penalty amount equals the lesser of 15% of the amount of withholding that should have been reflected in the report or $1,500.

Louisiana.
The Louisiana legislature passed new laws relating to water use in the 2010 Legislative Session. This is not surprising, considering the widespread use of hydraulic fracturing in the Haynesville Shale natural gas play. Act No. 646, effective August 15, 2010, enacted Louisiana Revised Statutes section 30:28.1 and prohibits an owner or an operator of a permitted oil or gas well from “disturbing the use of any privately owned active water well existing at the time of the application for the permit to drill.” S.B. 363, 2010 Leg., Reg. Sess. (La. 2010).  The owner or operator of the permitted oil or gas well may, however, negotiate with the water well‘s owner to relocate the water well at the oil or gas well owner‘s expense.

Utah.
House Bill 62, introduced in the 2011 General Session, addressed pore space ownership.  The bill addressed the right of a mineral owner to utilize subsurface space created by the mineral owner for purposes of aiding in the extraction of minerals (such as the creation of factures for purposes of well stimulation).  A number of parties were concerned that the bill, including its definition of “pore space,” might create unintended consequences, and the bill was allowed to go to interim study this fall rather than being acted upon during the 2011 session.  

House Bill 400 addresses attempts by local governments to impose restrictions on mining operations on state and federal land which are more restrictive than those imposed by the State Division of Oil, Gas and Mining.  Although pertaining to mining rather than oil and gas, H.B. 400 was of interest to the oil and gas industry given that a few Utah counties have recently imposed regulations on certain oil and gas related activities, and there is concern on the part of industry that further attempts at local regulation may create duplicative regulatory processes.  

Wyoming.
The Legislature enacted three additional carbon capture and storage (CCS) statutes in 2010. The first statute imposed new requirements on applications for sequestration permits including bonding and financial assurance obligations. WYO. STAT. ANN.§ 35-11-313(f)&(g)(West 2010).  Second, the Legislature enacted new statutes allowing for the unitization and pooling of underground pore space for CCS purposes. The Legislature patterned these statutes on Wyoming‘s oil and gas unitization and pooling statutes. WYO. STAT. ANN. §§ 35-11-314 to 317 (West 2010).

For decades, Wyoming‘s Eminent Domain Act has allowed condemnation of real and person property through the power of eminent domain. WYO. STAT. ANN. § 1-26-501 (West 2010); Wyo. R. Civ. P. Rule 71.1 (procedural rule governing condemnation of property).  The Wyoming Constitution allows parties engaged in certain energy-related industries, including oil and gas exploration and production, to exercise eminent domain. Wyo. Const. art. 1, § 32; Coronado Oil Co. v. Grieves, 603 P.2d 406, 412 (Wyo. 1979) (recognizing that oil and gas production is included in the constitutional term, “mining”).
In addition to the constitutional provision, the condemnation statutes specifically recognize that a party may condemn rights of way over private land for “exploration drilling and production of oil and gas” and other activities. WYO. STAT. ANN. § 1-26-815(a) (West 2010).  Three years ago, the Legislature made comprehensive changes to the Eminent Domain Act, which had a direct impact on the oil and gas industry.  Matt Micheli & Mike Smith, The More Things Change, The More Things Stay The Same: A Practitioner‘s Guide to Recent Changes in Wyoming‘s Eminent Domain Act, 8 Wyo. L. Rev. 1 (2008). In 2010, the Wyoming Legislature again revised the Act, and imposed specific conditions upon the exercise of condemnation for the erection, placement or expansion of collector systems associated with commercial wind energy facilities. WYO. STAT. ANN. § 1-26-815(d) (West 2010).

Source for majority of summary:  Environment, Energy and Resources Law:  2010 The Year in Review, published by the American Bar Association’s Section of Environment, Energy, and Resources.
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