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CWA PROGRAM — REMINDERS

« Section 301 (a) of CWA -

prohibits the discharge of any
pollutant by any person into

navigable waters except in

compliance with sections 402,
404 [and other sections]

Parsons Betdre & §athmert

CWA PROGRAM - REMINDERS

continued

+ Discharge of pollutant = any addition
of any pollutant to navigable waters

from any point source

+ Pollutant = rock, sand, heat,
industrial, municipal, agricultural
wastes (and others)

+ Point Source = “any discernible,
confined and discrete conveyance”
includes “any pipe, ditch, channel,
conduit, well, discrete fissure . . .
(from which pollutants are or may be
discharged).”
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CWA PROGRAM — REMINDERS

continued

o Naviable Waters = waters of the

U.S. including the territorial seas
(includes wetlands adjacent to
waters, mudflats, most

impoundments, all waters used in
interstate commerce)

+ Section 402 - point source permit
requirement

+ Section 404 ~ dredge and fill permit
requirement

fratsms Bewle A atine

TYPES OF PERMITS

< Individual

<+ General

Varans feble & Fatimer

WHO ADMINISTERS PERMIT

PROGRAMS?
<« States for point source permit

programs (402)

+ U.S. Army Corps of Engineers
(404)
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STORM WATER (Section 402)

< What is the big deal about storm
water?

STORMWATER REGULATION

<« PHASE I: Storm water
discharges associated with
industrial activity and large
construction activities

- No exposure exclusion

Storm water discharges from
large and medium municipal
separate storm sewer systems

Parsons dfelils & Vatloer

STORMWATER REGULATION

continued

+ PHASE II: Storm water
discharges from “small”
construction activities

« Discharges from “small
municipal separate storm sewer
systems”




HOW TO PERMIT
CONSTRUCTION SITES?

Fatsuns Belibe 8 tatime

GENERAL PERMIT

« EPA general permit
< Utah general permit

P fighibe & Lalimer

WHO GETS THE PERMIT?

+ The owner, developer, project
instigator, controller

+ Contractor may be required to
sign on as copermittee

< Exceptions

. Low erosivity waiver (construction
occurs and complete between Jan. 1 and
April 30)

= Small site falls within phase | or phase Il
municipal separate storm sewer area
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HOW TO GET COVERAGE?

+ Develop a SWPPP
<+ Submit a NOI before construction
begins

< Electronic Submission
[hitp://www.waterquality.utah.gov
lupdes/stormwater.htm]

WHAT LEVEL OF
PERFORMANCE IS REQUIRED?

< Reduce the discharge of
poliutants to the maximum extent
practicable

+ Protect water quality

HOW LONG MUST THE SITE
BE PERMITTED?

« Before construction through
final site stabilization

Trarsis Bekie § 4 atknes®




OTHER

+ Reminder: not an entitlement

« Environmental Defense Center

v. EPA (9th Circuit)

ENFORCEMENT

+ 1991 Walmart Enforcement $1 million

penalty and $4.5 million requirement
for environmental management plan

+ Walmart CT Enforcement “Walmart
and other large retail stores have a

practice of keeping fertilizers and
pesticides outside the store.”

+ Lowes — $137,500 penalty in
Feb. of 2003
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ENFORCEMENT continued

% July 25, 2003 EPA

Announcement of $928,500 in
Penalties for Colorado

Construction Sites

+ Utah

Larsunes Belile S 3atlines®




DREDGE AND FILL
PERMITTING

SECTION 404 PERMIT

« Any discharge of dredged or fill
material into navigable waters

WHAT ARE WATERS OF THE
UNITED STATES?

Solid Waste Agency of Northern Cook County
v. U.S. Army Corps of Engineers

+ Navigable waters, tributaries,
adjacent (heighboring, bordering,
contiguous) wetlands

« What about wetland complexes?
Are they adjacent?

Pratseus ebte § Fatimer*




WATER OF THE UNITED STATES

+ What about a two-foot wide
roadside ditch constructed by a
county road department to collect
rainfall runoff and that is connected
through a series of ditches
culverts, dams and ponds to
a navigable river eight miles away?

« What about manmade drainage
ditch that occasionally discharges
to a tributary of a navigable water?

Fatsans Blde & Latir

ISSUE: JURISDICTION BASED
ON THEORETICAL
CONNECTIONS VS. “CLOSE,

DIRECT, PROXIMATE LINKS”

NATIONWIDE PERMITS
UNDER 404

+ Available for de minimis
activities

Parsons ehde X Eavimer*




HOW TO DETERMINE SCOPE

OF JURISDICTION?

+ Obtain a delineation from a
certified professional

« What if delineation performed in

past?

MITIGATION REQUIREMENTS

« Regulatory guidance letter —

guidance on compensatory
mitigation programs

hitp:/www.usace.army.milfinet/

functions/ew/cecwo/lrea/RGL2-
02.pdf [A bit more flexibility -

out of kind, off site]

SPILL PREVENTION,
CONTROL, AND

COUNTERMEASURES PLANS




WHO MUST PREPARE?

« Aggregate aboveground oil storage
capacity of greater than 1320
gallons, or an aggregate
underground oil storage capacity
greater than 42,000 gallons (subject
to certain exceptions) and

+ Could reasonably be expected to
discharge oil in harmful quantities
into navigable waters of the United
States

Paesutes Beble A 1l

CONTENTS OF AN SPCC PLAN

+ Detailed, prescribed by
regulation

Tarsuips Beble & 4 ainer

ENFORCEMENT POTENTIAL

arsons Bele 8 Lastuer®




PERMITS FOR TRANSBASIN
DIVERSIONS?

« Miccosukee (11" Cir. 2002)

+ Catskill Mtns. (2" Cir. 2001)

« Dubois (15t Cir. 1996)

<« Northern Plains Resource
Council (9" Cir. 2003)
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