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A GUIDE TO LOCATING SPECIFIC

PROCEDURES AND LAW FROM SENATE BILL 60
As Enacted by the 2005 General Session of the Utah Legislature

Prepared by Craig M. Call, Property Rights Ombudsman

For the Utah Land Use Institute
This summary/index is of changes made in Utah’s land use management statutes by the passage of SB60. The purpose of this outline is not to outline the entirety of the Utah statutes related to land use law, but only to highlight the changes made by the bill.  The Act is effective on May 2, 2005.

The numbers provided here after each summary of a change are the new statutory references plus the page where the provision is found in the enrolled copy of SB60.  

References to “cities” includes “towns” except where noted.  

The version of the bill used to prepare this summary is the enrolled version, found at:

http://www.le.state.ut.us/~2005/htmdoc/sbillhtm/SB0060S02.htm.  Be sure to download the “pdf” version or the page numbers will not match this summary/index.  

What SB60 does:

GENERALLY:

1. Replaces references to “zoning ordinances” with references to “land use ordinances.”  See changes throughout the bill.

2. In order to promote efficiency and flexibility, replaces references to the board of adjustment and other appeals boards with references to an “appeal authority.”  See changes throughout the bill.

3. Replaces references to specific boards, officials, and commissions with references to a “land use authority.”   See changes throughout the bill.

4. Consolidates definitions in a revised section of the statute.  Cities - 10-9a-103 – p17-24; Counties – 17-27a-103 – p92-99.

5. Creates new Chapters 10-9a and 27-17a, avoiding confusion with references to the old Land Use Development Management Act. 

DEVELOPMENT AGREEMENTS:

6. Specifically enables the use of development agreements by local government.  Cities – 10-9a-102(2) - p17; Counties – 17-27a-102(1) - p92.

STANDARD NOTICE REQUIREMENTS:

7. Consolidates notice provisions in a single part of the code.  Cities – 10-9a-201 through 209 – p25-30; Counties – 17-27a-201 through 209 – p100-105.

8. Sets standards for minimal notice requirements and allows local government to require greater notice.  Cities – 10-9a-201 - p25; Counties 17-27a-201 – p 100.

9. Requires local government to notify an applicant of the time, place and date of all meetings or hearings held to consider the application.  Cities – 10-9a-202 -  p25; Counties – 17-27a-202 – p100.

10. Requires local government to notify affected entities such as school districts, utilities, special districts, UDOT, the AOG, state planning coordinator and others when considering the general plan or amendments to the general plan or multi-unit residential, commercial, industrial or subdivision approvals.  Cities – Affected entities defined at 10-9a-103(1) – p18; notice provisions at 10-9a-203(1) – p26, 10-9a-207(2),(3) – p29 - and 10-9a-403(1)(a) – p35;  Counties – Affected entities defined at 17-27a-103(1) – p92; notice provisions at 17-27a-203(1) – p100, 17-27a-207(2) – p104, and 17-27a-403(1)(a) – p118.

11. Requires notice of hearings and meetings to consider adopting a general plan or amending the general plan.  Minimum ten days published notice before public hearings; 24 hour posting of agenda before other public meetings.  Cities - 10-9a-204 – p27; Counties – 17-27a-204 – p102.

12. Requires notice of hearings and meetings to consider adopting a land use ordinance or amending a land use ordinance.  Minimum ten days published notice or three days mailed notice before public hearings; 24 hour posting of agenda before other public meetings.  Cities - 10-9a-205 – p28; Counties – 17-27a-205 – p102. 

13. Sets standards for optional third party notices of land use decisions.  Cities – 10-9a-206 – p28; Counties – 17-27a-206 – p103.

14. Requires notice of hearings to consider approval of a subdivision plat or amendment to a subdivision plat by mail to property owners within a proximity to the property as defined by local ordinance three days before the hearing or by posting physically on the property.  Cities – 10-9a-207(1) – p29; Counties – 17-27a-207(1) p104.

15. Consolidates heightened notice of subdivision hearings to consider approval of a subdivision plat or amendment to a subdivision plat where a platted street is vacated, altered, or amended, by also requiring notice to affected school districts, utilities, special districts, UDOT, the AOG, state planning coordinator and others and publishing notice of the hearing for four weeks before the hearing or, if no newspaper, physically posting the notice for three weeks.  Cities 10-9a-208 – p29, 10-9a-608(1)(a) - p68; Counties – 17-27a-208 – p104, 17-27a-608(1)(a) - p152.

16. Allows a notice on an official website as a substitute for physical posting of notice at three physical locations.  Cities - 10-9a-204(2)(c )(ii) - p27 and 10-9a-205(2)(b)(ii) - p28; Counties – 17-27a-205-(2)(b)(ii) – p103 and 17-27a-205(3)(b) - p103.

17. Allows notice by mail to property owners three days before a hearing where a zoning ordinance or amendment to a zoning ordinance is to be considered.  This is an alternative to newspaper publication ten days before the hearing.  Cities – 10-9a-205(2)(c ) – p28; Counties – 17-27a-205(c ) p 103.

18. Provides for notice by posting a sign on the property.  Cities – 10-9a-206(1)(b) – p29; Counties – 17-27a-206(1)(b) – p103.

19. Provides that if the manner of notice is not challenged within 30 days of the meeting or action, the ability to challenge is lost.  Cities – 10-9a-209 – p30; Counties – 17-27a-209 – p104.

PLANNING COMMISSIONS:

20. Allows the appointment of alternate members of the planning commission.  Cities – 10-9a-301(1)(b)(i) – p 30; Counties – 17-27a-301(2)(a) – p105.

21. Requires the land use ordinance to define the authority of the planning commission.  Cities – 10-9a-301(1)(b)(iv) – p30; Counties – 17-27a-301(2)(d) – p105.

22. Emphasizes the role of the planning commission in recommending actions and reduces the planning commissions role in “approval” or “disapproval” of land use plans and ordinances and amendments.  Cities – 10-9a-503(2) - p44; Counties – 17-27a-503(2) – p129.

LAND USE PROCEDURES:

23. Requires that the planning commission make a recommendation to the legislative body regarding the delegation of power to act on a land use application, the creation of an appeal authority for each type of appeal, and application processes.  Cities – 10-9a-302 – p 31; Counties – 17-27a-302 – p108.

24. Allows the planning commission to recommend streamlined review and action processes for routine and uncontested applications, so long as provision is made that applicants and third parties can require more formal processes if preferred, appeal decisions to a separate appeal authority, and participate in public hearings if an application is contested.  Cities – 10-9a-302(5) – p 31; Counties – 17-27a-302(1)(c ), (d), and (e) – p 108.

GENERAL PLAN:

25. Allows legislative bodies to reject the planning commission’s recommendations for a general plan entirely or amend the recommended plan as they may wish.  Cities - 10-9a-404(4) - p 38; Counties – 17-27a-404(5) - p 123.

26. Requires legislative bodies to adopt a general plan with at a minimum, elements addressing land use, transportation and traffic circulation, and, for cities and counties (not towns), a realistic moderate income housing plan.  Cities – 10-9a-404(5) – p 29; Counties – 17-27a-404(6) – p123. 

27. Requires that general plans for cities and counties (not towns) consider moderate income housing needs; the requirement for moderate income housing plans is rewritten.  Cities – 10-9a-401(2)(f) – p34, 10-9a-403(2)(a)(iii) – p36 and (b), 10-9a-404(5)(c) – p39, and 10-9a-408 – p42; Counties – 17-27a-401(2)(f) – p116, 17-27a-403(2)(a)(iii) – p119, 17-27a-404(6)(c) – p123, and 17-27a-408 – p125.

28. Provides that the general plan is advisory only as it relates to land use decisions by local government entities except as provided by local ordinance.  This allows local governments to heighten the influence of the general plan if that is desired.  Cities – 10-9a-405 – p40; Counties – 17-27a-405 – p123.

29. Provides that legislative bodies may not make changes in public facilities that do not conform to the general plan, but no longer need to consult with the planning commission before doing so.  Cities – 10-9a-406 – p40; Counties – 3514-406 – p124.

LAND USE ORDINANCES:

30. Clarifies that legislative bodies may reject the planning commission’s recommendations for land use ordinances entirely or amend the recommended ordinances as they may wish.  Cities - 10-9a-502(2) – p44; Counties – 17-27a-502(2) – p128.

31. Clarifies the roll of the planning commission from providing “approval, disapproval, or recommendations” on ordinance amendments to providing a “recommendation.” Cities – 10-9a-503(2) – p44; Counties – 17-27a-503(2) – p129.

32. Allows the legislative body to adopt a moratorium or “temporary land use regulation” without a prior recommendation from the planning commission.  This codifies prior practice.  Cities – 10-9a-504(1) and (3) – p45; Counties – 17-27a-504(1) and (3) p129.

SPOT ZONING

33. Hedges against claims that land use regulations will be challenged as “spot zoning” by declaring that the area within a zone need not be of a minimum size or include a minimum number of landowners.  Cities – 10-9a-503(3) – p46; Counties – 17-27a-505(3) - 131.

ZONING OF ANNEXED LANDS

34.  Provides that land annexed into a municipality shall be zoned to be “compatible with surrounding uses within the municipality.”  Prior law provided that the default zone for annexed lands was the zone with which the area annexed had the longest common boundary.  Cities – 10-9a-506 – p46.

CONDITIONAL USES:

35. Requires that a conditional use permit cannot be denied if detrimental effects can be mitigated by reasonable conditions, and that conditions are to be imposed in accordance with applicable standards.  This provision codifies preexisting common law principles. Cities – 10-9a-507 – p47; Counties – 17-27a-506 – p131.

DEVELOPMENT CONDITIONS AND EXACTIONS:

36. Allows for the imposition of the location of proposed streets and the dedication and improvement of streets on landowners in the process of development so long as a constitutional taking is not created.  Cities – 10-9a-407 – p 40; Counties – 17-27a-407 – p124.

37. Provides guidelines for imposing exactions on development, consistent with principles established in the U.S. Supreme Court opinion in Dolan v. Tigard, OR (1994).  Cities – 10-9a-508 - 47; Counties – 17-27a-507 p131.

VESTED RIGHTS:

38. Clarifies vested development rights.  Requires that complete applications for land use approvals are to be considered under the law that was in place when a complete application was submitted and all fees have been paid, unless the application jeopardizes a compelling, countervailing public interest or a pending amendment to the ordinances was initiated as provided in local ordinance prior to the application.  Pending amendments are of no consequence if not adopted within 180 days of being proposed.  Cities – 10-9a-509 – p48; Counties -  17-27a-508 – p132.

39. Applications are not “vested” if not pursued with reasonable diligence.  Cities – 10-9a-509(1)(d) – p48; Counties - 17-27a-508(1)(d) – p132.

COMPLIANCE WITH ORDINANCES:

40. Binds local government to comply with the terms and standards of its own ordinances.  Cities – 10-9a-509(2) – p48; Counties – 17-27a-508(2) – p132.


NONCONFORMNG BUILDINGS AND USES:

41. Changes reference from nonconforming structure to “non-complying”  structure to help distinguish between a structural non-compliance and a nonconforming use.  Cities – 10-9a-103(19) – p20; Counties – 17-27a-103(22) p95.

42. Invalidates local ordinances that prohibit the reestablishment of a nonconforming use or non-complying structure after loss by fire or other casualty, but provides that such uses or structures can be eliminated if abandoned or allowed to become uninhabitable or demolished. Cities – 10-9a-511(2)(c ) and (3) – p50; Counties – 17-27a-510(2)(c ) and (3) – p134.

43. Allows for the enactment of statutes of repose for nonconforming structures and uses in local ordinance so that those over a certain age are presumed to be legal.  Cities – 10-9a-511(4) – p52; Counties – 17-27a-510(4) p136.

44. Provides that the property owner has the burden to establish that a use is legally nonconforming, but allows local ordinance to establish generous presumptions of legal nonconformity.  Cities – 10-9a-511(4)(a) – p52; Counties – 17-27a-510(4)(a) – p136.

45. Provides that the person or entity claiming that a nonconforming use has been abandoned bears the burden to establish the abandonment.  Cities – 10-9a-511(4)(b) - p53; Counties - 17-27a-510(4)(b) - p136.

46. Establishes a year as the statewide designation as the time period for abandonment of a nonconforming use or structure, except for certain schools.  Cities – 10-9a-511(4)(c ) and (5) - p53; Counties – 17-27a-510(4)(c ) and (5) – p137.

SUBDIVISIONS:

47. Clarifies that if a local government has no subdivision ordinance, then the regulation of subdivision approval must be limited to the provisions of the state statute.  Cities – 10-9a-601(2) – p62; Counties – 17-27a-601(2) – p146.

48. Clarifies that a legislative body may reject or amend the planning commission’s recommendations for a subdivision ordinance or amendments to the subdivision ordinance as it may consider it appropriate to do so.  Cities – 10-9a-602(2) – p62; Counties – 17-27a-602(2) – p146.

49. Requires a subdivision plat drawn by a surveyor for any subdivision of land unless exempt.  Cities - 10-9a-603 – p63; Counties – 17-27a-603 – p147.  Exemptions include:  land in agricultural use where no building rights are created (Cities – 10-9a-103(34)(b) – p23, 10-9a-605(2) – p66; Counties – 17-27a-103(37)(c )(i) – p97, 17-27a-605(2) – p150), boundary adjustments unless otherwise regulated by local ordinance (Cities - 10-9a-103(34)(b)(ii) – p23; Counties – 17-27a-103(37)(c )(ii) – p98 and other unregulated adjustments involving the merger of lots or, in counties, the siting of specific facilities such as pipelines and cellular towers. (Cities - 10-9a-103(34)(b)(iii) - 23; Counties – 17-27a-103(37)(c )(iii) and (iv) – p98).  Subdivisions of 10 or fewer lots can be exempted by local ordinance with certain notices and limitations (Cities - 10-9a-605(1) - p66; Counties – 17-27a-605(1) – p150).  

50. Provides that a subdivision plat must be approved if it conforms to the land use ordinances, if all taxes, interest and penalties have been paid, and if the culinary water authority and the sanitary sewer authority have approved it.  Cities – 10-9a-603(2) – p63; Counties – 17-27a-603(2) - p147.

51. Declares an approved plat to be voidable if not recorded within a time period to be set by local ordinance.  Cities – 10-9a-603(5)(b) – p64; Counties – 17-27a-603(5)(b) – p148.

52. Declares that a transfer of land is voidable pursuant to a void plat.   Cities - 10-9a-604(3) – p65; Counties – 17-27a-604(3) – p149.

53. Limits the extent of a surveyor’s certification of a plat.  Cities - 10-9a-608(8)(b) – p71; Counties - 17-27a-608(8)(b) – p154.

STREETS:

54. Codifies the common law that protects the private rights of way that survive the abandonment of a public street.  Cities – 10-9a-609(5) – p72; Counties – 17-27a-609(5) – p156.

APPEALS AND APPEALS AUTHORITIES:

55. Repeals the statutes outlining the creation and operation of a board of adjustment.  Cities – Repeals 10-9-701, 702, 703, 704, 705, 706, and 708 – p11-12; Counties – 17-27-701, 702, 703, 704, 705, 706, and 708 - p12.

56. Repeals the sections referring to special exceptions and the provision allowing a board of adjustment to provide for them.  This change does not prohibit local government entities from allowing special exceptions, either through a board of adjustment or otherwise, but the reference in the state code is now removed.  Cities – Repeals 10-9-703 – p11; Counties – Repeals 17-27-703 – p12.

57. Requires that the planning commission make a recommendation to the legislative body regarding the delegation of power to act on a land use application, the creation of an appeal authority for each type of appeal, and application processes.  Cities – 10-9a-302(3), (4), and (5) – p31-32; Counties – 17-27a-302 – p108.  (This item is a duplicate of item 23 above)

58. Requires the legislative body to provide for land use appeals.  The legislative body can either create a board of adjustment by local ordinance and outline its duties and/or designate other “appeals authorities” to replace or supplement the board of adjustment and/or handle other appeals and/or grant variances.  The legislative body can also provide for appeals directly to district court without a local appeal process as desired.  Cities – 10-9a-701 – p73; Counties – 17-27a-701 – p157.

59. Provides that an appeal authority can be just one person or a board or panel as designated by ordinance.  Although not mentioned in the legislation, this change allows a jurisdiction to hire a hearings examiner to replace one or more functions of the Board of Adjustment and/or hear other appeals and administrative issues.  Cities – 10-9a-103(2) – p18; Counties -  17-27a-103(2) – p93.

60. Provides that an appeals authority acts in a quasi-judicial manner and serves as the final arbiter of issues involving the interpretation of the ordinances.  Cities - 10-9a-701(3)(a) p74; Counties – 17-27a-701(3)(a)157.

61. Allows a municipality to require by ordinance that any theory of relief sought in district court must have been first presented to an appeals authority.  Cities – 10-9a-701(4)(c ) - p74; Counties – 17-27a-(4)(c ) – p158.

62. Prohibits requirements that affected parties must pursue duplicative or successive appeals before bringing legal action.  Cities - 10-9a-701(4)(d) – p 74; Counties – 17-27a-701(4)(d) – p158.

63. Provides for minimal procedures for multi-person appeal authority boards.  Cities – 10-9a-701(5) – p74; Counties – 17-27a-701(5) – p158. 

64. Continues the preexisting standards for the granting of variances that were previously included in the board of adjustment statute.  Cities - 10-9a-702 – p74; Counties – 17-27a-702 – p158.

65. Allows for appeals from decisions administering or interpreting the local land use ordinance to an appeals authority within the time limits provided for in local ordinance.  Cities – 10-9a-703 – p76; Counties – 17-27a-703 – p160. 

66. Provides a default ten day appeals period to appeal land use decisions to an appeal authority.  This time can be extended but not reduced by local ordinance.  Cities – 10-9a-704 - p76; Counties – 17-27a-704 – p160.

67. Imposes the burden of proof on the person challenging a land use decision.  Cities – 10-9a-705 – p77; Counties – 17-27a-705 – p160.

68. Requires appeals authorities to follow procedures in local ordinance and respect due process rights of all participants in appeals.  Cities – 10-9a-706 – p77; Counties – 17-27a-706 – p160.

69. Allows local ordinances to define the standard of review for appeals.  If no standard is defined, the appeal shall be considered “de novo” (according to Black’s Law Dictionary, Seventh Edition, 1999, an “appeal de novo” is interpreted to mean that the record of the decision which is appealed is reviewed, but the decision on appeal is to be based on the evidence and law without deference to the original decision.) Cities – 10-9a-707(1) and (2) – p77; Counties – 17-27a-707(1) and (2) – p161.

70. Provides that when hearing an appeal on the interpretation or application of a land use ordinance, the appeal authority shall determine the correctness of the decision.  (One Utah court has indicated that this means without deference to the person making the decision.  See Brown v. Sandy City Bd. of Adj., 957 P.2d 207, 209-210, (Utah Ct. App. 1998)  Cities – 10-9a-707(3) – p77; Counties – 17-27a-707(3) – p161.

71. Limits appeals to decisions applying a land use ordinance to a particular application, person, or parcel of land.  Cities – 10-9a-707(4) – p77; Counties – 17-27a-707(4) – p161.

72. Provides that appeals decisions are effective as of the date they are issued in writing or as provided in ordinance.  Cities – 10-9a-708– p77; Counties – 17-27a-708 – p161.

DISTRICT COURT REVIEW:

73. Provides that the rendering of a written decision or other event as provided in ordinance, is the event that triggers the 30 day period that allows for the filing of a petition for review with the district court or request for arbitration to the property rights ombudsman.  After 30 days, the decision of the appeals authority cannot be challenged.  Cities – 10-9a-708(2) – p77 and 10-9a-801(6) – p79; Counties – 17-27a-708(2) – p161 and 17-27a-801(6) – p163.  Note:  The County version of this section was amended on the House floor to insert the words “land use authority or” before the words “appeal authority.”  This modified the County version of this provision in 17-27a-801(6) – p163, but not the municipal version found in 10-9a-801(6) – p79.  

74. Codifies the Utah appellate court decisions that define arbitrary, capricious and illegal acts.  Such acts by local land use authorities are invalidated.  A legislative act (an ordinance, annexation, zone change, general plan, etc.) will be declared to be valid if it is legal and it is reasonably debatable that it advances the general welfare.  A non-legislative land use decision (such as an action taken with regard to a building permit, subdivision application, conditional use permit, variance, etc.) will be upheld if it is not illegal and is supported by substantial evidence in the record.  Cities – 10-9a-801(3) - p78; Counties – 17-27a-801(3)- p162.

75. Provides that a land use decision is illegal if it violates a law, statute or ordinance in effect at the time the decision was made or the ordinance or regulation was adopted.  Cities – 10-9a-801(3)(d) – p79; Counties – 17-27a-801(3) – p162.

76. Eliminates the right to challenge local land use decisions after 30 days if the local government complied with the notice requirements outlined above or if the person bringing the challenge had actual notice of the pending decision.  Cities – 10-9a-801(4) – p79; Counties – 17-27a-801(4) – p162.

77. Regulates the process of providing a record of a land use decision to the district court.  Provides that a transcript of a tape recording is adequate as a transcript.  Cities – 10-9a-801(7)(b) – p79; Counties – 17-27a-801(7)(b) – p163.

78. Limits a court’s review of land use decisions to the record if there is a record, but provides that evidence improperly excluded by the land use authority or appeals authority may be considered.  If there is no record, the court may call witnesses and take evidence.  Cities – 10-9a-801(8) – p79; Counties – 17-27a-801(8) – p163.

79. Limits actions to enforce land use ordinances in district court to those property owners who are adversely affected by the violation of the land use statute or ordinance.  In the past the courts have restricted enforcement to those adversely affected, but the statutes have not included that restriction on who can seek to enforce the statutes and ordinances in court.  Cities – 10-9a-802(1)(a) – p80; Counties – 17-27a-801(1)(a) – p164.

ny “changes”, as noted in several places, merely codify existing law.


For convenience, my UCA references are only to 10-9.


LUDMA presently includes minimal notice requirements, 10-9-103(2)(a), and allows stricter notice, 10-9-102(2)(b).


tice of “public” meetings, but not “non-public” ones, such as internal staff meetings.


Already required.  See 10-9-103.5 and 10-9-301.5.


Already required; only change is 10 days instead of 14.  See 10-9-301.5, 10-9-303(3)(b) and 52-4-6


 only change is 10 days instead of 14.  See 10-9-402.


Already required.  UCA 10-9-402(2)(b)


Not a change.  See UCA 10-9-103(2)(c). 


f the PC.


“Streamlined review” is presently allowed.  See UCA 10-9-102.  SB60 makes it explicit and sets a minimum standard.


Already allowed.  See UCA 10-9-303(5).


 10-9-202(2).


Moderate income housing plans are already required.  UCA 10-9-307.


This is already the case.  See UCA 10-9-303(6).


Already allowed; this is just wordsmithing.  See UCA 10-9-402(3).


Fix typo (“roll).


 a “change.”


There are several instances where a short description of “prior law” would be useful.  Is there a reason why it is limited to only a few places?


Already required.  See UCA 306, particularly subsection (3).


  Invalidation probably would occur, but only after  consideration by a court. 


  See Blacks.


 uniform “presumption of legal existence” for nonconforming uses and does not refer such a presumption for noncomplying structures. 


ted.


Already the law.  See UCA 10-9-802(3).


 These exemptions already exist.  See 10-9-103(s)(iii) and 10-9-806(1) and (3).


Already the law.  See UCA 10-9-704(1)


.”  I think it would be very unwise for a local ordinance to attempt to establish a standard of review other than “arbitrary, capricious or illegal” as defined by the court, which presumably, SB60 now codifies without change.





This is already codified in CLUMDA.


in 30 days after a local decision is rendered.  See UCA 10-9-1001(2)(a).
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